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Supreme Court of Wyoming.
Laurence and Judi LAUGHTER;  Lane and Laura Fillingim;  and O.D. and
Rosanne Owens, Appellants (Plaintiffs),
v.
BOARD OF COUNTY COMMISSIONERS FOR SWEETWATER COUNTY, Wyoming, a political
subdivision of the State of Wyoming, Appellee (Defendant).
No. 04-113.

April 28, 2005.

Background:  Landowners brought action against county, seeking monetary damages due to expenses incurred in obtaining allegedly unnecessary and illegal conditional use permits and seeking declaratory judgment that county's growth management plan was invalid. The District Court, Sweetwater County, 
Kenneth Stebner, J., granted county's motion for summary judgment. Landowners appealed. 

  Holdings:  The Supreme Court, Voigt, J., held that: 
  (1) landowners' monetary claims for unconstitutional taking and deprivation of due process violated provision of state constitution governing payments of public money; 
  (2) county was not required to obtain cities' concurrence before adopting amended version of growth management plan; 
  (3) public notice issued by county prior to adoption of its amended growth management plan satisfied statutory notice and public hearing requirements; 
  (4) county's adoption of growth management plan was not subject to Wyoming Joint Powers Act (WJPA); 
  (5) county's amendment to zoning ordinance was sufficient to make conditional use permit process of growth management plan part of zoning resolution; 
  (6) public notice that work program would be addressed at public hearing was sufficient notice to public that individual aspects of work program, including study areas, were at issue; and 
  (7) conditional use permit process was not unconstitutionally vague.
 Appeal dismissed as to monetary claims; affirmed as to declaratory judgment.
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 *877 Representing Appellants:  Richard W. Walden of Budd-Falen Law Offices, LLC, Cheyenne, Wyoming.

 Representing Appellee:  Harriet M. Hageman and Kara Brighton of  Hageman & Brighton, P.C., Cheyenne, Wyoming;  and Jason Petri, Deputy Sweetwater County and Prosecuting Attorney, Green River, Wyoming.

 Before HILL, C.J., and GOLDEN and VOIGT, JJ., and KALOKATHIS and DONNELL, D.JJ.

 VOIGT, Justice.

 [¶  1] This is an appeal from an order denying summary judgment to the appellant landowners and granting summary judgment to the appellee county.  The landowners sought declaratory judgment and other relief in regard to the adoption and implementation of the county's growth management plan.  We dismiss the appeal as to the monetary claims and affirm the declaratory judgment.

ISSUES
 [¶  2] The landowners present the following issues:

 1. Whether the Sweetwater County Growth Area Management Plan and Agreement  (the Plan) was properly adopted?

 2. Whether the Plan is a joint land use plan subject to the provisions of the Wyoming Joint Powers Act, Wyo. Stat. Ann. §  16-1-102 through 16-1-109 (Lexis 1999) and, if so, whether it was adopted in compliance with said provisions?

 3. Whether the Plan was properly incorporated into the Sweetwater County Zoning Resolution?

 4. Whether the study areas set forth in the Plan were extended in compliance with applicable Wyoming statutes?

 5. Whether the Plan and the conditional use permit standards set forth therein are unconstitutionally vague?

 6. Whether the conditional use permit process in the Plan constitutes an illegal restraint on the use of land?

 7. Whether the application of the Plan to the landowners violated the landowners' substantive due process rights?

 8. Whether application of the Plan to the landowners temporarily took the landowners' property in violation of the Wyoming and United States Constitutions?

 [¶  3] The appellee county presents the following issues:

 1. Does the landowners' failure to designate an adequate record warrant dismissal of their appeal and the entry of sanctions, including payment of the county's attorney's fees and costs?

 2. Did the landowners' claim for compensation fail to meet the requirements of Wyo. Const. art. 16, §  7, thereby constituting an invalid governmental claim?

 3. Does an invalid governmental claim deprive the court of subject matter jurisdiction?

 4. Did the district court properly grant the county's motion for summary judgment?

FACTS
 [¶  4] The parties do not challenge the undisputed material facts set forth in the district court's decision letter.  The following summary of relevant facts is taken from that decision letter.

 [¶  5] In 1993, the county appointed a task force to revise its existing land use plan.  The task force's product, identified herein as *878 "the Plan," was styled as an agreement and required adoption not just by the appellee, but also by Rock Springs or Green River, or both cities.  After a public hearing in 1996, the Plan was adopted by the county, but by neither city.  The county then amended the Plan to delete the requirement that it be adopted by the cities and, after another public hearing, adopted the Plan as amended.

 [¶  6] The amendments to the Plan also incorporated it into the county's zoning regulations by stating:  "The Growth Management Plan and Agreement shall be considered an integral part of the Sweetwater County Zoning and Subdivision Regulations."  This incorporation was confirmed in 1997 by adoption of a resolution whose stated purpose was to ensure that the Plan was "properly enforced through the Zoning Resolution."

 [¶  7] One of the primary purposes of the Plan was to manage growth within the county, especially in the "urbanizing" areas surrounding Rock Springs and Green River.  To that end, the Plan contained the following provisions: 
Hillside Protection Study Period--The purpose of this three-year study period is to allow time for Sweetwater County and an appointed ad hoc committee to research and make recommendations on development criteria for lands with slopes of 10% or greater within the urbanizing area. 
Urban Reserve Study Area--The urban reserve study area is an area which will allow established agriculture, grazing, livestock trailing and animal migration uses to continue in the area that has long-term potential for urban growth. This area includes agriculturally designated lands shown on Exhibit "B". During a three-year study period beginning with the date of the adoption of this agreement, Sweetwater County will appoint an ad hoc committee to examine and make recommendations on the future use, acquisition and regulation of these lands. 
5.9.5 Administration of Urban Reserve Study Area 
The purpose of the urban reserve study area is to allow established commercial agriculture, grazing, livestock trailing and animal migration uses to continue on agriculturally-zoned areas within the urbanizing area that have long-term potential for urban growth, while Sweetwater County studies the most appropriate zoning and regulations for the area.  These Urban Reserve Areas are zoned agriculture on Exhibit "B". This area shall be under study for a three-year period of time with the option to extend the length of the study period if it becomes necessary.  The study period will begin upon the adoption of the agreement. 
During this time frame existing commercial[,] agriculture, grazing, livestock trailing, animal migration and oil/gas/mineral extraction are all considered permitted uses within this area.  All other proposed uses, including residential accessory use, will require a Conditional Use Permit or a zone change depending on the nature of the application.  Each application will be review[ed] on a case-by-case basis.  The availability of public water will be a consideration/condition [for] each Conditional Use Permit and/or zone change. 
* * * 
Concurrent with the adoption of this agreement, Sweetwater County by separate resolution shall amend the Sweetwater County Zoning Resolution to accommodate the Urban Reserve Study Area. 
5.9.7 Administration of Hillside Protection Study Period 
The purpose of this study period is to allow time for Sweetwater County to research and make recommendation on planning strategies which encourage environmentally sound development on hillsides with slopes of 10% or greater located within the urbanizing areas. 
* * * 
In the Urbanizing Area during the study period, all establishment of uses, construction, development, grading and earthwork on lands with hillsides of 10% or greater will require a Conditional Use Permit and be evaluated on a case-by-case basis. 
If more study is needed, this agreement allows Sweetwater County the option to extend the time frame. 
*879 Concurrent with the adoption of this agreement, Sweetwater County by separate resolution shall amend the Sweetwater County Zoning Resolution to accommodate the Hillside Study Period.

 [¶  8] In 1998, the appellant landowners purchased lands within the Urban Reserve Study Area, part of which lands also were within the Hillside Protection Study Area. Consequently, conditional use permits were required for the landowners' proposed new use, described as "hobby ranching."  In addition, the county notified the landowners that their lands lay within an existing subdivision and that they would need to obtain a conditional use permit to establish a different use of the property.  What followed was a protracted administrative struggle between the parties over the conditional use permit application process.  Eventually, after a contested case hearing before an independent hearing examiner, the county issued conditional use permits to the landowners.  Over a year later, the landowners presented to the county a claim under the Wyoming Governmental Claims Act (WGCA), Wyo. Stat. Ann. § §  1-39- 101, et seq.  (LexisNexis 2003), and subsequently filed this litigation.  The district court entered summary judgment in favor of the county on April 14, 2004.

STANDARD OF REVIEW
 [1] [¶  9] We see no need once again to reiterate our well-known standard for the review of summary judgments.  See Ahrenholtz v. Laramie Economic Development Corp., 2003 WY 149, ¶  16, 79 P.3d 511, 515, amended on reh'g, 2003 WY 149A, 82 P.3d 714 (Wyo.2003) and McLean v. Hyland Enterprises, Inc., 2001 WY 111, ¶  14, 34 P.3d 1262, 1266-67 (Wyo.2001).  That same standard applies in declaratory judgment actions.  Pullar v. Huelle, 2003 WY 90, ¶  6, 73 P.3d 1038, 1039-40 (Wyo.2003);  Goglio v. Star Valley Ranch Ass'n, 2002 WY 94, ¶  12, 48 P.3d 1072, 1076 (Wyo.2002).

DISCUSSION
 Motion to Dismiss

 [¶  10] The county filed a motion to dismiss this appeal because the landowners did not, contemporaneously with the filing of their appellate brief, serve and file a designation of the record, as is required by W.R.A.P. 3.05(b).  In response to the motion to dismiss, the landowners immediately filed their designation of the record.  In an exercise of our discretion under W.R.A.P. 1.03, we denied the motion to dismiss, but we sanctioned the landowners' attorney for the late filing.  We decline now to revisit that decision.

 Governmental Claim

 [2] [¶  11] The claim presented by the landowners to the county sought compensation for loss of use of the property, devaluation of the property as a result of restrictions placed upon its use, and damages incurred in obtaining allegedly unnecessary and illegal permits.  These allegations were characterized in the claim as resulting in inverse condemnation, an unconstitutional taking, and deprivation of due process of law.  In the prayer for relief in their complaint, the landowners sought compensation for these three causes of action, and for "arbitrary and capricious conduct in adopting and implementing" the Plan.

 [¶  12] The county contended in the district court that the landowners' causes of action were time-barred because their claim for compensation had not been presented within the two-year limitation period of Wyo. Stat. Ann. §  1- 39-113(a). [FN1]  In its decision letter, the district court ruled that inverse condemnation actions are governed by the WGCA, and further ruled that, inasmuch as the landowners' takings and due process claims were analogous to their inverse condemnation claim, "to the extent one cause of action may be time-barred, this Court believes the others would [be] as well."  The district court went on to rule, however, "this Court need not determine whether [the landowners'] *880 claims are time-barred, because this Court determines that there has been no temporary taking (or inverse condemnation) herein."

FN1. "No action shall be brought under this act against a governmental entity unless the claim upon which the action is based is presented to the entity as an itemized statement in writing within two (2) years of the date of the alleged act, error or omission[.]"  Wyo. Stat. Ann. §  1-39-113(a).  The Plan was enforced against the landowners beginning in October 1998.  They did not present their claim to the county until October 2002.

 [¶  13] The landowners' appellate brief contains a concession that inverse condemnation actions are governed by the WGCA and that their inverse condemnation cause of action is, therefore, time-barred. [FN2]  Were that the end of it, it might appear that we need not consider whether the WGCA applies to the other causes of action because the district court made no actual ruling in that regard.  However, the county has raised the issue again before this Court, with emphasis upon the issue of subject matter jurisdiction, or rather, the lack thereof.

FN2. See Lankford v. City of Laramie, 2004 WY 143, ¶  18, 100 P.3d 1238, 1243 (Wyo.2004) and Waid v. State ex rel. Dept. of Transp., 996 P.2d 18, 24-25 (Wyo.2000).

 [3] [¶  14] This Court has now stated several times that governmental claims must meet the dictates of both the WGCA and Wyo. Const. art. 16, §  7.  [FN3] Bell v. Schell, 2004 WY 153, ¶  10, 101 P.3d 465, 468 (Wyo.2004); Yoak v. Ide, 2004 WY 32, ¶  6, 86 P.3d 872, 874 (Wyo.2004);  Beaulieu v. Florquist, 2004 WY 31, ¶  11, 86 P.3d 863, 867 (Wyo.2004) (Beaulieu II ); Beaulieu v. Florquist, 2001 WY 33, ¶  15, 20 P.3d 521, 527 (Wyo.2001) (Beaulieu I ).  Specifically, such claims must be signed by the claimant and certified to under penalty of perjury, and they must be presented to the governmental entity within two years of the date of the alleged act, error or omission.  Unless those requirements have been met, and unless such compliance is stated in the complaint, the district court lacks subject matter jurisdiction.  Bell, 2004 WY 153, ¶  36, 101 P.3d at 476;  Lankford v. City of Laramie, 2004 WY 143, ¶  22, 100 P.3d 1238, 1244 (Wyo.2004); Beaulieu II, 2004 WY 31, ¶  11, 86 P.3d at 867;  Beaulieu I, 2001 WY 33, ¶  14, 20 P.3d at 527.

FN3. No money shall be paid out of the state treasury except upon appropriation by law and on warrant drawn by the proper officer, and no bills, claims, accounts or demands against the state, or any county or political subdivision, shall be audited, allowed or paid until a full itemized statement in writing, certified to under penalty of perjury, shall be filed with the officer or officers whose duty it may be to audit the same. 
Wyo. Const. art. 16, §  7.

 [4] [¶  15] That is not the end of the matter, however.  By its own terms, the WGCA applies only to claims and actions brought "under this act...." Wyo. Stat. Ann. §  1-39-113(a).  Article 16, §  7 of the Wyoming Constitution, on the other hand, applies to all claims against the state and its political subdivisions.  That would include the landowners' due process and takings claims, whether or not those claims were analogous to the inverse condemnation claim. [FN4]  Consequently, even if the presentment limitation period of the WGCA did not apply to the due process and takings claims, those claims were constitutionally deficient because they were not signed by the landowners and they were not certified to under penalty of perjury. [FN5]

FN4. For the proposition that even constitutional claims may be reasonably restricted and regulated where there is a legitimate state interest, see Lankford, 2004 WY 143, ¶ ¶  18-21, 100 P.3d at 1243-44; Wyoming State Highway Dept. v. Napolitano, 578 P.2d 1342, 1347 (Wyo.1978);  Michel v. State of Louisiana, 350 U.S. 91, 97, 76 S.Ct. 158, 100 L.Ed. 83 (1955);  American Land Co. v. Zeiss, 219 U.S. 47, 66, 31 S.Ct. 200, 55 L.Ed. 82 (1911);  Johnny H. Killian and George A. Costello, The Constitution of the United States of America, Analysis and Interpretation, 1695 (1996);  16A C.J.S., Constitutional Law, § §  449, 451-52 (1984 & Cum.Supp.2004);  and 16B Am.Jur.2d, Constitutional Law, § §  583-88 (1998).

FN5. Use of the plural "claims" is somewhat misleading.  The landowners presented a single "governmental claim" that became the basis for multiple causes of action.

 [5] [¶  16] Our jurisprudence dictates that neither the district court nor this Court has subject matter jurisdiction over a governmental claim that has failed to meet the requirements of Wyo. Const. art. 16, §  7. Lankford, 2004 WY 143, ¶  23, 100 P.3d at 1244;  Beaulieu II, 2004 WY 31, ¶  15, 86 P.3d at 868-69;  Platte Development Co. v. State, Environmental Quality Council, 966 P.2d 972, 974 (Wyo.1998);  Sheridan Retirement Partners v. City of Sheridan, 950 P.2d 554, 556-57 (Wyo.1997).  The monetary claims should have been dismissed on that ground and we will dismiss this appeal to that extent.

 *881 Declaratory Judgment

 [¶  17] In addition to the compensatory claims, the landowners' complaint also seeks redress in the form of a declaratory judgment to the effect that the Plan is invalid. [FN6]  The landowners' contentions are summarized in their appellate brief as follows:

FN6. Any person interested under a deed, will, written contract or other writings constituting a contract, or whose rights, status or other legal relations are affected by the Wyoming constitution or by a statute, municipal ordinance, contract or franchise, may have any question of construction or validity arising under the instrument determined and obtain a declaration of rights, status or other legal relations. 
Wyo. Stat. Ann. §  1-37-103 (LexisNexis 2003). 

The [Plan] was improperly adopted by the County.  The joint land use plan was not adopted in accordance with its own terms, and the County's attempt to amend and "readopt" the document violated both the plain language of the [Plan] and applicable provisions of the Wyoming Zoning Act, W.S. § §  18-5-201 through 18-5-208.  The [Plan], which is a joint land use plan created under the authority found in W.S. §  9-8-302, was also developed in violation of the WJPA and was not properly incorporated into the [county's zoning resolutions]. Extension of the [Plan's] four "study areas" was also done in violation of applicable zoning provisions. 
In addition to the procedural maladies, the [Plan], or more specifically, its implementing [conditional use permit] regulations, is facially invalid.  The [Plan] imposes a [conditional use permit] requirement for any "new" use in any of the four "study areas."  The [conditional use permit] regulations, however, do not set forth any standards or guidelines to assist County officials in determining whether to approve or deny a [conditional use permit] application. The regulation gives unbridled discretion to County officials.  Such discretion renders the [conditional use permit] regulations unconstitutionally vague and in violation of substantive due process. 
The [Plan], th[r]ough its implementing [conditional use permit] regulations, is also an improper restraint on land use within Sweetwater County.  At the time [the landowners] were seeking their [conditional use permits], the four "study areas" encompassed most of the unincorporated areas of the County, and almost all of the growth management area.  By requiring a [conditional use permit], or a "special use" permit for any "new" land use within the "study areas," the County was effectively controlling land use in an ad hoc and arbitrary manner.  Such land use control is the antithesis of proper zoning. It allows for arbitrary and discriminatory interference with the basic rights of private property.

Adoption of the Plan
 [6] [¶  18] The landowners' first argument is that, because the Plan as originally drawn required adoption by at least one of the cities in addition to the county, the failure of either city to adopt the Plan resulted in the county not being able to adopt it on its own.  Therefore, both the initial adoption and the later amendment were invalid.  The county's response to this argument, which the district court accepted, was that the county had properly adopted the Plan as amended, and that municipal concurrence was then no longer necessary. We agree.  The status of the Plan in its earlier version is not relevant, given that it was adopted as amended before the landowners purchased their property. We also agree with the district court's conclusion that nothing in the record reveals the county used improper procedures in adopting the amended version. Although the Plan was styled as a "plan and agreement," the landowners have shown no reason it could not suffice as the county's land use plan, even if it did not become an agreement with the cities.

Notice and Procedural Due Process
 [¶  19] There is some question in the materials before this Court as to the exact nature of the landowners' second argument, which involves notice and procedural due process in regard to the county's adoption of the Plan. The complaint did not allege inadequate notice or a procedural due process claim. Such an argument was made to the *882 district court, however, and in its decision letter, the district court separately dealt with the issue. Appropriately, the district court noted the existence of both statutory notice and constitutional due process requirements.  See Pfeil v. Amax Coal West, Inc., 908 P.2d 956, 960-61 (Wyo.1995).  Without further analysis, the district court stated that the two-year period in which to contest statutory notice provisions found in Wyo. Stat. Ann. §  16-3-103(c) (LexisNexis 2001) did not apply to allegations of constitutional due process violations. [FN7]  The district court then went on to apply the following standard, taken from Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950):  "Proper notice entails notice that is 'reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.' "  The district court also cited Amoco Production Co. v. Wyoming State Bd. of Equalization, 882 P.2d 866, 872 (Wyo.1994) (quoting Robbins v. South Cheyenne Water and Sewage Dist., 792 P.2d 1380, 1385 (Wyo.1990)), wherein this Court held that " 'procedural due process is satisfied if a person is afforded adequate notice and an opportunity to be heard at a meaningful time and in a meaningful manner.' "  [FN8] Applying these standards, the district court found against the landowners.

FN7. "No rule is valid unless submitted, filed and adopted in substantial compliance with this section.  A proceeding to contest any rule on the ground of noncompliance with the procedural requirements of this section must be commenced with two (2) years from the effective date of the rule."  Wyo. Stat. Ann. §  16-3-103(c) (emphasis added).  This provision is part of the Wyoming Administrative Procedure Act. Clearly, the landowners' complaint was brought well beyond the two-year period. Because Wyo. Stat. Ann. §  18-5-202 (LexisNexis 2003) contains its own notice and hearing requirements, however, there is some question, unanswered by the parties, whether the landowners' attack is upon the procedural requirements of Wyo. Stat. Ann. §  16-3-103(c).  Without adequate guidance of the parties in that regard, and because the district court's decision was not based on that point, we will address the merits of the notice issue.

FN8. The parties have not directed this Court's attention to any distinction between the notice and due process requirements of a judicial proceeding or contested case hearing, on the one hand, which were the situations in Mullane and Amoco Production Co., respectively, and administrative rule-making, on the other hand, which is the situation presently before this Court.  We will not venture there on our own.

 [7] [¶  20] In their appellate brief, the landowners have limited their notice argument to allege that the public notice issued by the county prior to adoption of the Plan as amended did not satisfy the notice and public hearing requirements of Wyo. Stat. Ann. §  18-5-202(c) (LexisNexis 2003). [FN9] Specifically, quoting Hallmark Builders and Realty v. City of Gunnison, 650 P.2d 556, 559 (Colo.1982), the landowners contend that "a notice should set forth the information reasonably necessary to provide adequate warning to all persons whose rights may be affected by the proposed action," and that "the notice must ... apprise the public of the subject matter of the hearing and the nature of the proposed zoning change."  See also Hoke v. Moyer, 865 P.2d 624, 630-31 (Wyo.1993) (notice and public hearing required before a board of county commissioners may adopt the recommendations of a zoning commission) and Schoeller v. Board of County Com'rs of Park County, 568 P.2d 869, 872 (Wyo.1977) (notice and public hearing required before zoning resolution may be adopted).  Inasmuch as the landowners have limited their argument to the statutory notice requirement, we will address only that issue.

FN9. The planning and zoning commission shall prepare recommendations to effectuate the planning and zoning purposes and certify its recommendations to the board of county commissioners.  Before adopting the recommendations the board shall hold at least one (1) public hearing. Notice of the time and place of hearing shall be given by one (1) publication in a newspaper of general circulation in the county at least fourteen (14) days before the date of the hearing.  After public hearing has been held, the board shall vote upon the adoption of the planning or zoning recommendation.  No planning or zoning recommendation shall be adopted unless a majority of the board votes in favor thereof. 
Wyo. Stat. Ann. §  18-5-202(c).

 [¶  21] The public notice published prior to adoption of the amended Plan reads as follows: 
On November 20, 1996, at 10:00 a.m., ... the Sweetwater County Planning and Zoning *883 Commission will hold a public hearing regarding the following: Proposed changes to Sections 3, 4, and 5 of the Sweetwater County Growth Management Plan and Agreement;  adoption of the Sweetwater County Growth Management Plan and Agreement by the Cities of Green River and Rock Springs; revision of City Codes and Ordinances adopted by Sweetwater County on April 23, 1996 ... and, amendment of the Sweetwater County Zoning and Subdivision Regulations to include revised City Codes and Ordinances.  These proposed changes are necessary to finalize the Growth Management Plan and Agreement with the Cities of Green River and Rock Springs.  The Sweetwater County Board of Commissioners will hold a public hearing on the recommendations of the Sweetwater County Planning and Zoning Commission concerning these issues at their regular meeting scheduled for December 4, 1996, at 2:00 p.m. If you have any questions regarding these proposed changes or ordinances for adoption, they are on display at the following places:....

 [¶  22] Under any applicable standard, we simply see no deficiency in this public notice.  No one reading it could mistake the fact that the county would be considering proposed changes to, and adoption or re-adoption of, the county's growth management plan.  Furthermore, the specific reference to Sections 3, 4, and 5 directed the reader's attention to the very provisions at issue in this case.  The landowners were in no way prejudiced by this published notice.  Pfeil, 908 P.2d at 960 (prejudice required before agency action reversed).

Wyoming Joint Powers Act
 [8] [¶  23] The landowners' position that the county's adoption of the Plan violated the Wyoming Joint Powers Act (WJPA) is straightforward.  They contend that the Plan is a "local land use plan" under Wyo. Stat. Ann. §  9-8- 102(a)(ix) (LexisNexis 2003). [FN10]  Local governments cooperating in the development of a local land use plan must do so in accordance with the WJPA.  [FN11] Any cooperative agreement not complying with the WJPA is invalid.  [FN12]  Because the Plan was designated as a cooperative agreement among the county and the cities of Rock Springs and Green River, and because the Plan does not meet WJPA requirements, the landowners conclude that it is invalid.

FN10. "Local land use plan" means any written statement of land use policies, goals and objectives adopted by local governments.  Such plans shall relate to an explanation of the methods for implementation, however, these plans shall not require any provisions for zoning.  Any local land use plan may contain maps, graphs, charts, illustrations or any other form of written or visual communication[.] 
Wyo. Stat. Ann. §  9-8-102(a)(ix).

FN11. "For the purpose of development of local land use plans, the local government within each city, town and county may cooperate in the development of land use plans not inconsistent with established goals, policies and guidelines in accordance with the powers granted by the Wyoming Joint Powers Act [§ §  16-1-102 through 16-1-110]."  Wyo. Stat. Ann. §  9-8-302(b) (LexisNexis 2003).

FN12. Any two (2) or more agencies may enter into agreements with each other for joint or cooperative action pursuant to this act.  No agreement hereunder nor amendment thereto is effective until: 
(i) The governing body of each participating agency has approved the agreement or amendment; 
(ii) The agreement or amendment is submitted to and approved by the Wyoming attorney general who shall determine whether the agreement or amendment is compatible with the laws and constitution of Wyoming;  and 
(iii) The agreement or amendment is filed with the keeper of records of each participating agency. 
Wyo. Stat. Ann. §  16-1-105(a).

 [9] [¶  24] This argument, too, must fail, for the simple reason that the county and the cities did not enter into a cooperative agreement subject to the WJPA. No matter how it may have been styled, the Plan adopted and readopted by the county in 1996 was a unilateral land use plan.  The fact that the county made a failed attempt to enter into a common plan with the cities did not destroy its ability to adopt the Plan on its own.  Further, the fact that the City of Green River subsequently adopted the Plan and began to enforce its provisions within its municipal boundaries did not automatically convert the *884 Plan into a joint powers agreement under the WJPA.

Sweetwater County Zoning Resolution
 [10] [¶  25] In Ford v. Board of County Com'rs of Converse County, 924 P.2d 91, 94-95 (Wyo.1996), this Court held that a county's comprehensive land use plan is merely a policy statement, while its zoning resolution has the force and effect of law.  In response, the county took steps to ensure that the Plan was enforceable through its zoning resolution.  Ford was published in September 1996.  On December 4, 1996, the county amended the Plan to read, "[t]he Growth Management Plan and Agreement shall be considered an integral part of the Sweetwater County Zoning and Subdivision Regulations."  The district court relied upon this amendment in concluding that the Plan could be implemented and enforced through the zoning resolution.  Beyond that effort, however, the county took additional measures.  On January 8, 1997, the county amended Section 3.b.(6) of its zoning resolution to read: 
Within the urbanizing and city growth areas within the Growth Management Boundary as described by the Sweetwater County Growth Management Plan and Agreement and shown on Exhibit "A" of the Sweetwater County Growth [Management] Plan and Agreement, the commencement or establishment of any uses, development, or construction including the development of roadways that are established after the effective date of said agreement, shall meet the development and permitting standards and policies of the Growth Management Plan and Agreement and the Zoning Resolution of Sweetwater County.  Where the policies and standards of said Growth Management Plan and Agreement are different than those standards of the Zoning Resolution or other official regulations of Sweetwater County, the more restrictive standards, regulations, or policies shall apply.

 [¶  26] While perhaps inartfully drawn, the purpose of the amendment--that being to make the conditional use permit process of the Plan part of the zoning resolution--is sufficiently clear so as to accomplish that end.  That intent was made patently clear by the language of the accompanying statement of purpose: 
PURPOSE OF AMENDMENT: 
To support the integration of the Growth Management Plan and Agreement into the Sweetwater County Zoning Resolution. 
This amendment helps ensure that the Growth Management Plan is properly enforced through the Zoning Resolution.  A recent Wyoming Supreme Court decision has held that rules and regulations stated in a plan can only be enforced through county zoning and subdivision regulations.

 [¶  27] The landowners challenge the effectiveness of these amendments first by suggesting that they are no more than an attempt to zone through a land use plan.  Second, they contend that the amendments have never taken effect because, by their own wording, they only apply to uses established "after the effective date of said agreement...." Because the landowners believe that the Plan was not properly adopted, they further believe that it has never become effective and has no "effective date" for purposes of these amendments.

 [¶  28] We reject all of these contentions.  We have already determined that the Plan became effective as a county land use plan when it was first adopted by the county.  Further, we find the county met the dictates of Ford by engrafting the Plan's enforcement tool--the conditional use permit process-- into the county's zoning resolution.

Extension of the Study Areas
 [11] [¶  29] As adopted in 1996, Section 5 of the Plan provided for four  "study areas":  the Design Criteria Study Area (development standards for highway rights-of-way), the Urban Reserve Study Area (agriculturally zoned areas within urbanizing areas), the Special Study Area (scenic, environmental, and recreational resources), and the Hillside Protection Study Period (development on slopes of 10% or greater).  The "study period" for each area was to be three years, with the option for extension if necessary.  In addition, Section 11 of the Plan created a *885 three-year "work program" whereby ad hoc committees would be appointed to study certain enumerated developmental issues, specifically including issues related to the four study areas.

 [¶  30] The Plan was adopted on April 23, 1996, meaning the study area and work program provisions would expire on April 23, 1999, unless extended.  The county's planning and zoning commission began the process for approval of such extension by publication of a hearing notice on February 13, 1999. [FN13] In pertinent part, that notice indicated that an issue to be heard at the commission's March 17, 1999, meeting was the "[p]roposed extension of the study period under Section 11.0 Work Program" of the Plan. The notice also indicated that the board of county commissioners would consider the same matters during its meeting on April 7, 1999.

FN13. In addition to the statutory notice requirement before a board of county commissioners adopts a land use plan, as cited in footnote 9 hereinabove, Wyo. Stat. Ann. §  18-5-202(b) contains a similar requirement for public notice before a planning and zoning commission certifies its recommendations to the board: 
The planning and zoning commission may prepare and amend a comprehensive plan including zoning for promoting the public health, safety, morals and general welfare of the unincorporated areas of the county, and certify the plan to the board of county commissioners.  Before certifying its plan or amendments thereto to the board the commission shall hold at least one (1) public hearing.  Notice of the time and place of hearing shall be given by one (1) publication in a newspaper of general circulation in the county at least thirty (30) days before the date of the hearing.

 [¶  31] The minutes of the March 17, 1999, commission meeting indicate that the public meeting occurred, that public comment was accepted, and that, after discussion, the commission unanimously recommended to the board that the work program be extended.

 [¶  32] On March 25, 1999, the county had published another public notice, this time announcing a "joint workshop" between the commission and the board on April 9, 1999, for the purpose of discussing general issues related to planning and zoning.  The agenda available at the meeting listed the work program as one of four items for discussion.  The minutes from the meeting reveal a lengthy and somewhat heated discussion of the work program, including citizen comments.  In addition, the board considered the work program and took public comment in regard thereto at its regular meeting on April 7, 1999, and a continuation of that meeting on April 20, 1999.  In the end, the board voted to extend the work program and study areas for an additional three years.

 [¶  33] The landowners contend that, despite all of the foregoing, notice of the possible extension of the work program was insufficient to advise the public that the study areas might also be extended.  The district court rejected this contention, for two reasons.  First, the district court reviewed the Plan and found the work program and the study areas to be "inextricably intertwined," meaning that notice of the former was notice of the latter. Second, the district court pointed out that some of the landowners had actually attended the April meetings for the specific purpose of opposing extension of the study areas.  Thus, no prejudice could be shown to have resulted from the notices.

 [¶  34] We agree with the district court's analysis.  The fact that the work program and the study areas were "linked" is revealed in one of the findings of the resolution passed by the board extending them both:  "WHEREAS, a work program was established under Section 11.0 of the County's Growth Management Plan to address certain identified issues including not only the development of policies and standards for the study areas but the revision of the plan itself and the amendment of zoning and subdivision regulations [.]" This clause is an accurate recitation of the Plan's work program provisions, wherein the "topics under study" specifically include the study areas.

 [¶  35] The notice provisions of Wyo. Stat. Ann. §  18-5-202 both require only "[n]otice of the time and place of hearing."  As we have previously held, however, "compliance with statutory requirements of notice and hearing does not always satisfy constitutional requirements of due process."  Pfeil, 908 P.2d at 961.  The constitutional test of procedural *886 due process is "reasonable notice and a meaningful opportunity to be heard...." Id.

 [¶  36] The reasonableness of notice is determined by the circumstances, including the nature of the proceeding and the character of the rights to be affected.  16B Am.Jur.2d, Constitutional Law §  934 (1998).  Under the Wyoming Administrative Procedure Act (WAPA), for instance, different notice requirements are provided for general rulemaking activity and contested case hearings.  Wyo. Stat. Ann. §  16-3-103(a)(i);  Wyo. Stat. Ann. §  16-3- 107(b) (LexisNexis 2003).  Certainly, in the context of the present case--a public hearing set for the purpose of reviewing planning and zoning resolutions--a published notice that identified the particular issues to be discussed, even in general terms, was sufficient.  Notice to the public that the work program would be addressed was sufficient notice to the public that the individual aspects of the work program, including the study areas, were at issue.

Conditional Use Permit Standards
 [12] [¶  37] The landowners argue that the county's conditional use permit process is unconstitutionally vague and violative of substantive due process because it contains inadequate standards for the guidance of permitting officials.  Citing Secretary of State of Maryland v. Joseph H. Munson Co., Inc., 467 U.S. 947, 964 n. 12, 104 S.Ct. 2839, 81 L.Ed.2d 786 (1984), they contend that a zoning ordinance is invalid if it leaves too much to the discretion of local officials.  Rather, the landowners suggest that "standards must be precise and objective."  See Lady J. Lingerie, Inc. v. City of Jacksonville, 176 F.3d 1358, 1362 (11th Cir.1999), cert. denied, 529 U.S. 1053, 120 S.Ct. 1554, 146 L.Ed.2d 459 (2000).  In particular, the landowners decry what they describe as the county's "unbridled discretion" first, to either approve or deny a conditional use permit, and second, to impose any special condition or requirement the county deems "necessary."

 [13] [¶  38] The district court granted summary judgment to the county on this issue, and we will affirm that decision.  While it is true that the discretion of permitting officials may not be "unbridled," it is also true that they must be allowed to act with a certain amount of discretion, exercised reasonably, as opposed to arbitrarily or capriciously.  Prudential Trust Co. v. City of Laramie, 492 P.2d 971, 974 (Wyo.1972).  In that regard, the county's zoning resolution contains the following guidance in limiting the conditions that may be placed on a conditional use permit: 
Pursuant to the regulations hereinafter set forth, certain uses may be permitted by Conditional Use Permit within the stated Zone Districts and may be subject to special conditions or requirements deemed necessary by the County. To insure that the Conditionally Permitted Use does not unreasonably impose adverse impacts on the health, safety, and general welfare of the County or on adjacent or nearby properties or residents, the County may impose certain special conditions including but not limited to the following: 
-- Duration of use 
-- Extension of the C.U.P. 
-- Hours of operation 
-- Site and/or building improvements 
-- Parking requirements 
-- Sewer and water requirements 
  In addition, the pre-printed application form, itself, contains a list of potential requirements:  site plan, boundary survey, hazardous materials inventory, topographic map, grading and drainage plan, soil engineering tests, plans and elevations of proposed structures, structural blue prints, engineer-approved foundation designs, engineer-approved public right-of-way and road construction plans, range management plan, nutrient management plan, hillside management plan, proof of access onto a county road, proof of ownership, proof of connection to public sewer and/or water system, and "other."

 [14] [¶  39] From these materials, we know that the guiding purpose of the conditional use permit process is the "health, safety, and general welfare" of the county.  And from the statutory construction maxim, ejusdem generis, we also know that "other" requirements must be of the same nature as *887 those printed on the application form. [FN14]  Consequently, the county is limited to the imposition of permit conditions that are designed to promote the health, safety, and welfare of its inhabitants, and that are similar in nature to those listed above.  These are sufficient guidelines to prevent the county from acting arbitrarily or capriciously in the administration of the conditional use permit system.

FN14. The rules of statutory construction apply to the construction of administrative rules and regulations.  Powder River Coal Co. v. Wyoming State Bd. of Equalization, 2002 WY 5, ¶  6, 38 P.3d 423, 426 (Wyo.2002).  "Ejusdem generis " is a "canon of construction that when a general word or phrase follows a list of specifics, the general word or phrase will be interpreted to include only items of the same type as those listed."  Black's Law Dictionary 556 (8th ed.2004).  See Norman J. Singer, 2A Statutes and Statutory Construction §  47:17 (6th ed.2000) (also "called Lord Tenterden's Rule, [it] is of ancient vintage, going back to Archbishop of Canterbury's Case, 2 Co Rep 46a, 76 Eng Repr 519 (1596)").  This Court has applied the doctrine many times.  See Powder River Coal Co., 2002 WY 5, ¶  19, 38 P.3d at 429-30 and the cases cited therein.

    Illegal Restraint on Land Use
 [¶  40] The plethora of stated causes of action in the landowners' complaint caused the district court some analytical confusion.  The district court interpreted the illegal restraint issue as a question of substantive due process.  In their appellate brief, however, the landowners have presented illegal restraint and substantive due process as separate issues.  We will do likewise.

 [¶  41] The gist of the landowners' illegal restraint argument is that the county's extensive conditional use permit system is the antithesis of zoning.  In other words, instead of a conditional use permit system designed to consider land uses not specifically allowed in a particular zoning district, the county uses the special permit process to control all land uses, whether or not consistent with underlying zoning.  We will not further address this issue, because the landowners have not analyzed the particulars of the county's planning and zoning resolutions within the context of this state's statutory planning and zoning construct.  The landowners cite only one case, Rockhill v. Chesterfield Tp., Burlington County, 23 N.J. 117, 128 A.2d 473, 477-80 (1957), wherein the Supreme Court of New Jersey struck down a special use permit system where there was no underlying zoning district scheme, in violation of that state's constitutional and statutory zoning principles.  [FN15]  This is not sufficient analysis from which we can conclude that the county's dissimilar conditional use permit structure violates Wyoming's statutes or constitution.  There is simply no showing in this case that a temporary work program containing special study areas designed to deal with urbanization, superimposed on an existing zoning scheme, is an illegal restraint on land use.

FN15. The New Jersey court described the offending program as "spot zoning."  Rockhill, 128 A.2d at 478.  Technically, "spot zoning" occurs when "a particular piece of land [is zoned] without regard for the zoning of the larger area surrounding the land."  Black's Law Dictionary, supra, at 1650.  "Spot zoning" does not really describe what was happening in New Jersey nor does it describe the Sweetwater County plan.

    Substantive Due Process
 [15][16][17] [¶  42] Our federal constitution, in the Fifth and Fourteenth Amendments, and our state constitution, in article 1, §  6, proclaim that "[n]o person shall be deprived of life, liberty or property without due process of law."  The constitutional principle of "due process" has both a procedural aspect and a substantive aspect.  Moreno v. State, Dept. of Revenue and Taxation, 775 P.2d 497, 500 (Wyo.1989).  We have already considered herein the notice and opportunity to be heard requirements of procedural due process.  In a previous discussion of the exercise of the police power by local governments, we said the following: 
"In general, Wyoming has, in zoning cases, interpreted its due process provision in a manner parallel to the federal provisions."  See e.g. Board of County Commissioners of Teton County v. Teton County Youth Services, Inc., Wyo., 652 P.2d 400, 414 (1982). 
... 
The constitutional standard of substantive due process, under both United *888 States and Wyoming interpretations, demands that a police power regulation must promote a legitimate public objective with reasonable means. The substantive due process standard of reasonableness is applicable during the initial legislative process and theoretically confines the legislators.  The judiciary may, in the context of an actual case, be called on to measure the legislative performance against the constitutional standard.  When the legislative enactment lies in the economic and social welfare area, and when there are no suspect criteria or fundamental interests involved, the court will, in testing the enactment, inquire only as to whether the regulation is of debatable reasonableness.  In other words, if the court perceives that the legislature had some arguable basis for choosing the end and the means, it will sustain the regulation at least as to compliance with substantive due process. Only when a regulation amounts to an arbitrary deprivation of regulatees' property will it be deemed to violate the dictates of substantive due process. As we said in Washakie County School District No. One v. Herschler, Wyo., 606 P.2d 310, 333 (1980), cert. denied 449 U.S. 824, 101 S.Ct. 86, 66 L.Ed.2d 28: 
'When an ordinary [nonfundamental constitutional] interest is involved, then a court merely examines to determine whether there is a rational relationship between a classification * * * and a legitimate state objective.' 
... 
The legitimate objectives of the police power are loosely characterized as being public in nature and the potential range is very broad.  See Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 186 (1984);  Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954).... 
As to the means chosen by the Cheyenne council to achieve these objectives, we reiterate that, in the economic and social welfare area and when the ordinance is examined in a general, facial manner, the courts will usually go no further than to ascertain the debatable reasonableness of the legislative choices.  See Snake River Venture v. Board of County Commissioners, Teton County, Wyo., 616 P.2d 744, 753 (1980).  The United States Supreme Court, in dealing with general, facial challenges to local exercises of police power, has sustained the substantive due process reasonableness of a number of facets of local zoning.... 
... 
Substantive due process, with its emphasis on legitimate objectives and rational means, can be explored and applied in a general sense when the reasonableness of the entire ordinance or statute is in question.  See e.g. Village of Euclid, Ohio v. Ambler Realty Co., [272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303 (1926)]. It can also be examined in a specific sense, when the court evaluates the reasonableness of a law as applied to an individual.  See Nectow v. City of Cambridge, 277 U.S. 183, 48 S.Ct. 447, 72 L.Ed. 842 (1928)." 
  Board of County Com'rs of Teton County v. Crow, 2003 WY 40, ¶  19, 65 P.3d 720, 727-28 (Wyo.2003) (quoting Cheyenne Airport Bd. v. Rogers, 707 P.2d 717, 726-28 (Wyo.1985)).  See also Michael v. Hertzler, 900 P.2d 1144, 1148 (Wyo.1995) (substantive due process protects against arbitrary governmental action);  White v. State, 784 P.2d 1313, 1315 (Wyo.1989) (substantive due process met if the statute is rationally related to a legitimate state objective);  Moreno, 775 P.2d at 500 ("the exercise of the state police power must promote a legitimate public objective with reasonable means"); Bulova Watch Co. v. Zale Jewelry Co. of Cheyenne, 371 P.2d 409, 417 (Wyo.1962) ("the purposes for which the police power is invoked must have relation to the public weal, must be within the scope and in furtherance of that power, and the means adopted must be reasonable and appropriate for the accomplishment of and have a substantial connection with the end in view") and Pirie v. Kamps, 68 Wyo. 83, 229 P.2d 927, 929 (1951) (laws enacted for the general welfare must be reasonable and not arbitrary).  The party alleging an infringement of his constitutional rights bears the burden of showing the existence of the right, and that it has been infringed upon in an *889 impermissible way.  Meyer v. Norman, 780 P.2d 283, 289 (Wyo.1989).

 [¶  43] The landowners contend that the county's conditional use permit system is facially unconstitutional because it is vague, and it is unconstitutional as applied to them because it was applied arbitrarily.  As to the first contention, the landowners argue, as set forth above, that the permit system contains no standards or guidance for county enforcement officials. Having already dealt with that contention, we will not do so again.  Suffice it to say that we do not find unbridled discretion in the Plan or in the enforcing zoning resolution;  rather, we find sufficient guidance within both for enforcement officials and for those subject to regulation.

 [¶  44] The landowners' as-applied challenge to the conditional use permit system is based upon several factual allegations:  (1) the county unreasonably required the landowners to attend a pre-application meeting, to vacate an old subdivision plat, to dedicate a public road, to prepare a certified range management plan, and to reach an agreement with surrounding landowners;  (2) the county unreasonably delayed the permitting process;  and (3) the county's actions were motivated by bias, bad faith, or other improper motives, including community resistance.

 [¶  45] In their appellate brief, the landowners detail their grievances.  They contend that the county acted arbitrarily in requiring them to attend a pre-application meeting.  They find arbitrariness in this requirement because such is not contained in the conditional use permit regulations, but is required on a case-by-case basis as a policy of the county's planning office.  Second, the appellants contend that there is no statute directing them to vacate the subdivision plan, so the county's demand that they do so was arbitrary.  Next, the landowners describe as "the most egregious example of the vague nature of" the conditional use permit regulations as being the requirement that they obtain environmental studies.  More precisely, they complain that it was uncertain whether the requirement for such studies was truly mandatory, or was merely a recommendation. [FN16]

FN16. While the landowners do not specifically identify the environmental studies to which they object, they do direct this Court's attention to a letter from the county's land use director, in which he discusses a certified nutrient management plan, a certified range management plan, an air quality study, a drainage report, a site plan, a transportation plan, and a water use plan.  We note that these are included as requirements on the conditional use permit application.

 [¶  46] The district court applied the review standard set forth above and concluded that the permit system did not violate the landowners' right to substantive due process.  First, the district court noted that land-use regulations, including zoning laws, that reasonably promote the health, safety, and general welfare of the populace, even when adversely affecting real property interests, have been viewed as permissible governmental action.  See Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 125, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).  Finding that both the Plan and the county's zoning resolution were implemented for the public health and welfare, the district court concluded that the means chosen to achieve those objectives were reasonable.

 [¶  47] Having reviewed the entire record, we conclude that the district court was correct in granting summary judgment to the county on the landowners' substantive due process issues.  Aside from diatribe, the landowners have provided little to show either that the county's reasons for exercising the police power, or its chosen methods in doing so, were improper.  In the urbanizing area, the county had implemented a conditional use permit system to manage growth while it studied its existing zoning districts.  The landowners purchased agriculturally zoned lands, subject to an existing subdivision plat, that they intended to convert to "hobby ranching."  These facts alone subjected the landowners to the county's reasonable change-in-use policies.  In addition, the lands were affected by at least two of the study areas found in the Plan-- Hillside Protection and Urban Reserve--that justified additional regulatory processes.  And beyond that, public hearings revealed opposition from a neighboring subdivision, consideration *890 of which is, of course, the reason for public hearings.

 [¶  48] The lack of substance in the landowners' substantive due process argument on appeal is, perhaps, best exemplified by their presentation in regard to the subdivision plat issue.  In their appellate brief, the appellants make the following complaints: 
The [conditional use permit] condition requiring [the landowners], as opposed to the County, to vacate the subdivision is another example of the problems associated with the vague [conditional use permit] standards.  Despite the fact that [the landowners] were never involved in recording the subdivision plat, and that there is no statutory directive requiring [the landowners] to vacate the plat, the County placed this responsibility on [the landowners].... Requiring [the landowners] to vacate a subdivision without the associated statutory authority is just the sort of unbridled discretion that violates the substantive Due Process standards and that renders the [conditional use permit] regulations invalid. 
... 
Additionally, the substantive and procedural road blocks erected by the Commission and the Board constitute an unreasonable delay in the permitting process.  The first delay occurred in the fall of 1998 when the County required [the landowners] to vacate the platted subdivision.  There is nothing in any Wyoming statute which would require the landowner not responsible for the subdivision, as opposed to the County, to vacate the subdivision.  The County arbitrarily made the vacation the responsibility of [the landowners] rather than the County, and delayed processing the [conditional use permit] applications until the plat was vacated.

 [¶  49] These complaints are unaccompanied by citation to pertinent authority, or even by explanation as to why such a requirement is arbitrary and unreasonable.  The district court made the following findings, unchallenged in this appeal, in regard to the subdivision plat issue: 
In October 1998, the County notified [the landowners] that a significant portion of the property lay within the existing Overland Village Subdivision and that [the landowners] needed to obtain a [conditional use permit] to establish any new uses on the property.  On October 18, 1998, the County sent [the landowners] correspondence that described the required process to pursue issuance of a [conditional use permit] from the Board. 
... 
During this entire period of time, the County required resolution of the Overland Village Subdivision issues and related access issues.  Essentially, the access issues included the "Gaensslen Ranch Road" and related "spur" that provides access to the Gaensslen Ranch Subdivision and to [the landowners'] property. [The landowners] maintained that the Gaensslen Ranch Road was not a public roadway.  The County maintained that, before the Overland Village Subdivision could be vacated, it was necessary for [the landowners] either to dedicate the Gaensslen Ranch Road to the County or to comply with their obligations to construct the "Firehole Basin Drive," which was the road that had been dedicated to the County as part of the Overland Village Subdivision plats.  [The landowners] challenged the public nature of the Gaensslen Ranch Road, and the County asserted that, in the alternative, [the landowners] would be required to construct the Firehole Basin Drive in order to prevent any violation of Wyo. Stat. Ann. §  34-12-108. 
  (Footnotes omitted.)

 [¶  50] It almost goes without saying that the county had a legitimate interest both in requiring amendment of the subdivision plat in the face of a proposed contrary use, and in maintaining public access to the surrounding properties. Furthermore, Wyo. Stat. Ann. § §  34-12-106 through 34-12-111 (LexisNexis 2003) clearly reveal the landowners' role in the vacation of a subdivision plat.  Indeed, the landowners have presented no authority for the proposition that it would be the county's duty or right to vacate the subdivision plat. And finally, vacation of the plat necessarily was complicated by the effect of vacation upon dedicated public streets and roads.  See *891Ahearn v. Town of Wheatland, 2002 WY  12, ¶ ¶  22-23, 39 P.3d 409, 418-19 (Wyo.2002); Town of Moorcroft v. Lang, 779 P.2d 1180, 1184 (Wyo.1989) and Gay Johnson's Wyo. Automotive Service Co. v. City of Cheyenne, 367 P.2d 787, 789 (Wyo.1961).  It could be said that, not only was the county's requirement that the subdivision plat and public access issues be resolved not arbitrary, but a failure to require resolution of those issues would have been unreasonable under the circumstances.

 [¶  51] The landowners' contention that the county acted in bad faith or from improper motive is similarly deficient.  First, the landowners contend that the county paid inordinate attention to the concerns of property owners in a neighboring "upscale residential subdivision...." They cite Woodwind Estates, Ltd. v. Gretkowski, 205 F.3d 118, 124-25 (3rd Cir.2000), for the proposition that delay in the permitting process due to community resistance raises the question of bad faith or improper motive, and they cite Fritts v. City of Ashland, 348 S.W.2d 712, 714 (Ky.1961), as holding that the purpose of zoning is not to protect the value of the property of particular individuals. Further, the landowners suggest that the county's actions in regard to their conditional use permit applications was likely unduly influenced by the fact that, among the neighboring subdivision owners who objected to and presented evidence against the permits, were a prominent local attorney and a member of the county's planning and zoning commission.

 [¶  52] We are convinced, for several reasons, that summary judgment in favor of the county was appropriate despite these bad faith allegations.  The general purpose of zoning is to "conserve and promote the public health, safety and welfare of the citizens of the county."  Wyo. Stat. Ann. §  18-5- 105(a) (LexisNexis 2003);  see also Wyo. Stat. Ann. §  18-5- 306(a)(vii) (LexisNexis 2003).  Surely, the best evidence of the effect of particular action upon the citizenry is input from those citizens affected thereby.  Furthermore, protection of property values and preservation of neighborhood "character" are proper factors for consideration in zoning decisions.  83 Am.Jur.2d, Zoning and Planning § §  60-61 (2003).  Even the cases cited by the landowners recognize these principles.  In Woodwind Estates, Ltd., 205 F.3d at 123-25, the municipality's denial of a permit was reversed because it was based on a factor irrelevant to the purposes of zoning, that being the socioeconomic status of prospective tenants in a low-income housing project, not simply because the municipality had considered community resistance to the project.  Similarly, in Fritts, 348 S.W.2d at 714, while stating that it is not the purpose of zoning to protect property values, the court added that "the effect of a zoning change on the value of neighboring property is ... one factor to be considered[.]"  And beyond all that, the "improper motive" standard of Woodwind Estates, Ltd. has been abrogated, and has been supplanted with a standard whereby the substantive component of the due process clause is violated by governmental action only where such action is so arbitrary as to shock the conscience.  United Artists Theatre Circuit, Inc. v. Township of Warrington, PA, 316 F.3d 392, 399-402 (3rd Cir.2003).

 [¶  53] Finally, the landowners provide only innuendo in regard to the participation of a local attorney and a planning commission member in the opposition to their conditional use permit applications.  The district court found, and the landowners have not suggested otherwise, that the commission member recused herself from the commission proceedings and did not vote on the issue.  See 83 Am.Jur.2d, Zoning and Planning, supra, §  734 (recusal is proper remedy for potential conflict of interest).  Likewise, the landowners recite no facts showing improper participation by the attorney.  In the absence of such showing, we will presume neither bad faith nor prejudice, and we have been directed to no evidence showing county conduct that "shocks the conscience."

CONCLUSION
 [¶  54] The landowners' monetary claims should have been dismissed for failure to comply either with the requirements of the WGCA or Wyo. Const. art. 16, §  7. In affirming the summary judgment granted to the county in the declaratory judgment sphere, we have found (1) that the Plan was properly adopted by the county as its individual land-*892 use plan and not as a joint land use-plan with Rock Springs or Green River;  (2) that the Plan did not need to meet the requirements of the WJPA;  (3) that the landowners' right to procedural due process was not violated in the adoption process;  (4) that the Plan was properly enforced through the county's zoning resolution;  (5) that the time period for the study areas contained in the Plan was properly extended;  (6) that the Plan's conditional use permit standards are not unconstitutionally vague;  (7) that the Plan and its conditional use permit system does not constitute an illegal restraint on land use;  and (8) that the landowners' right to substantive due process was not violated by application of the conditional use permit system.

 [¶  55] The appeal of the monetary claims is dismissed.  Summary judgment in favor of the county is affirmed as to the declaratory judgment issues.

 110 P.3d 875, 2005 WY 54
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Motions, Pleadings and Filings


United States District Court,
D. Wyoming.
State of WYOMING, Plaintiff,
and
Timothy J. Morrison, Marie A. Fontaine, and Tim A. French, in their official
capacity as the Board of County Commissioners of the County of Park, State of
Wyoming, Plaintiff-Intervenors,
v.
UNITED STATES DEPARTMENT OF THE INTERIOR;  United States Fish & Wildlife
Service;  Gale Norton, in her capacity as the Secretary of the United States
Department of the Interior;  Steven Williams, in his official capacity as the
Director of the United States Fish & Wildlife Service, Defendants,
and
Greater Yellowstone Coalition, National Wildlife Federation, Jackson Hole
Conservation Alliance, Predator Conservation Alliance, and Wyoming Outdoor
Council, Defendant-Intervenors.
Wyoming Wool Growers Association;  Wyoming Stock Growers Association;  Wyoming
Farm Bureau Federation;  Wyoming Association of Conservation Districts;  Rocky
Mountain Farmers Union;  Wyoming County Commissioners Association;  Board of
County Commissioners of the County of Campbell;  Board of County Commissioners
of the County of Lincoln;  Board of County Commissioners of the County of
Sublette;  Board of County Commissioners of the County of Washakie;  Wyoming
Association of County Predatory Animal Boards;  Fremont County Predatory Animal
Board;  Teton County Predatory Animal Board;  Converse County Predatory Animal
Board;  Wyoming Outfitters & Guides Association;  Green River Valley
Cattlemen's Association;  Upper Green River Cattle Association;  Wyoming
Business Alliance;  Cody Country Outfitters and Guides Association;  Foundation
for North American Wild Sheep;  Jackson Hole Outfitters and Guides;  Rock
Springs District 4 Grazing Board;  Sportsmen for Fish & Wildlife, Wyoming; 
Sportsmen for Fish & Wildlife, Park County;  Sportsmen for Fish & Wildlife,
Teton County;  Sportsmen for Fish & Wildlife, Lincoln County;  and Sportsmen
for Fish & Wildlife, Utah, Plaintiffs,
v.
United States Department Of The Interior;  United States Fish & Wildlife
Service;  Gale Norton, in her capacity as the Secretary of the United States
Department of the Interior;  Steven Williams, in his official capacity as the
Director of the United States Fish & Wildlife Service;  Ralph Morgenweck, in
his official capacity as the Regional Director of Region Six for the United
States Fish & Wildlife Service Defendants,
and
Sierra Club and Natural Resources Defense Council, Defendant-Intervenors.
No. 04-CV-0123-J, 04-CV-0253-J.

March 18, 2005.

Background:  State of Wyoming brought action for declaratory and injunctive relief, alleging that Department of the Interior (DOI) and Fish and Wildlife Service (FWS) violated the Endangered Species Act (ESA), the Administrative Procedure Act (APA), and the U.S. Constitution by rejecting Wyoming's plan to manage its gray wolf population. Action was consolidated with a similar action, alleging violations of the National Environmental Policy Act (NEPA), brought by a coalition of sportsmen's, agricultural, and other groups, and various parties were allowed to intervene. 

  Holdings:  The District Court, Alan B. Johnson, C.J., held that: 
  (1) Court lacked jurisdiction to review claims that DOI and FWS violated APA; 
  (2) Court lacked jurisdiction to review claims that DOI and FWS violated ESA; 
  (3) plaintiffs lacked standing to bring action alleging violation of NEPA through failure to supplement the environmental impact statement for the agencies' recovery plan; and 
  (4) letter sent by DOI and FWS did not violate Tenth Amendment or Guarantee Clause.
 Dismissed.
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Under the Administrative Procedure Act (APA), reviewing court must set aside agency actions that are arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law, or if the action failed to meet statutory, procedural, or constitutional requirements.  5 U.S.C.A. §  706(2)(A).
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District court lacked jurisdiction to review claims that Department of the Interior (DOI) and Fish and Wildlife Service (FWS) violated Administrative Procedure Act (APA) by rejecting State's plan for managing its gray wolf population on a basis other than the "best science available";  FWS letter notifying State of the deficiencies in its plan did not constitute "final agency action" inasmuch as it was not the full determination of a status review and was not an action taken pursuant to a petition to delist. 5 U.S.C.A. §  551(13); Endangered Species Act of 1973, §  4(b)(1)(A), 16 U.S.C.A. §  1533(b)(1)(A); 50 C.F.R. §  424.11(b). 
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To satisfy the statutory requirements for judicial review under the Administrative Procedure Act (APA), a plaintiff must establish that the challenged action is final agency action.  5 U.S.C.A. §  551(13).
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704
15Ak704 Most Cited Cases
To be considered final agency action for purposes of the Administrative Procedure Act (APA), (1) the action must mark the consummation of the agency's decisionmaking process, and (2) the action must be one by which rights and obligations have been determined, or from which legal consequences will flow. 5 U.S.C.A. §  551(13).
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Plaintiffs have the burden of identifying specific federal conduct and explaining how it is final agency action within the meaning of the Administrative Procedure Act (APA).  5 U.S.C.A. §  551(13).
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149Ek647 Most Cited Cases
District court lacked jurisdiction, under Administrative Procedure Act (APA), to review claims that Department of the Interior (DOI) and Fish and Wildlife Service (FWS) violated Endangered Species Act (ESA) when they rejected State's plan for managing its gray wolf population; DOI and FWS did not fail to perform any legally required act inasmuch as they had no mandatory duty to delist the gray wolf and did not lack discretion as to management of wolf depredations. 5 U.S.C.A. §  706(1); Endangered Species Act of 1973, §  2 et seq., 16 U.S.C.A. §  1531 et seq.
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661
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Plaintiffs lacked standing to bring action under the Administrative Procedure Act (APA) alleging that Department of the Interior (DOI) and Fish and Wildlife Service (FWS), by sending a letter to State of Wyoming rejecting its plan for management of its gray wolf population, violated their duties under the National Environmental Policy Act (NEPA) to supplement the environmental impact statement for the agencies' recovery plan; letter did not constitute "final agency action" inasmuch as it was not the full determination of a status review and was not an action taken pursuant to a petition to delist.  5 U.S.C.A. § §  
551(13), 704; National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq. 
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National Environmental Policy Act (NEPA) confers no private right of action.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.
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597
149Ek597 Most Cited Cases
No major federal action remained to occur regarding plan for recovery of the Western gray wolf population, and therefore Department of the Interior (DOI) and Fish and Wildlife Service (FWS) were not required, under the National Environmental Policy Act (NEPA), to supplement the plan's environmental impact statement (EIS) when they sent a letter to State of Wyoming rejecting its plan for management of its gray wolf population; wolf population had already been reintroduced.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.
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An agency does not have to supplement an environmental impact statement every time new information comes to light, but only if the subsequent information raises new concerns of sufficient gravity that another, formal in-depth look at the environmental consequences of the proposed action is necessary.
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149Ek671 Most Cited Cases
Claim that Department of the Interior (DOI) and Fish and Wildlife Service  (FWS), in instituting gray wolf recovery program, violated their duties, under the National Environmental Policy Act (NEPA), to issue an adequate environmental impact statement, accrued at time recovery plan was established, regardless of fact that FWS subsequently sent a letter to State of Wyoming rejecting State's wolf management plan; letter was not a "major federal action."  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq. 
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4.16(1)
360k4.16(1) Most Cited Cases
Department of the Interior (DOI) and Fish and Wildlife Service (FWS), by sending a letter to State of Wyoming rejecting its plan for management of its gray wolf population, did not violate Tenth Amendment;  federal regulation of endangered species, via the Endangered Species Act (ESA), was authorized by the Commerce Clause and thus did not impinge on any power reserved to the States, and the State was not required to take any action.  U.S.C.A. Const. Art. 1, §  8, cl. 3;  U.S.C.A. Const.Amend. 10.
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4.3
360k4.3 Most Cited Cases
Department of the Interior (DOI) and Fish and Wildlife Service (FWS), by sending a letter to State of Wyoming rejecting its plan for management of its gray wolf population, did not violate Guarantee Clause of U.S. Constitution; letter, which gave State conditions by which it could take over the management of gray wolves, did not contain any federal mandates that would upset State's ability to set its legislative agendas or pose a realistic risk of altering the form or method of State's government.  U.S.C.A. Const. Art. 4, §  4.
 *1217 Jay A. Jerde, Water & Natural Resources Division, Wyoming Attorney General's Office, Patrick Crank, Wyoming Attorney General, Cheyenne, WY, for Plaintiff(s) (04-CV-0123-J).

 Harriet M. Hageman, Hageman & Brighton, Cheyenne, WY, for Plaintiff(s) (04-CV-253-J).

 Bryan Skoric, Park County & Prosecuting Attorney, Cody, Jim F. Davis, Park County Attorney's Office, Powell, WY, for Plaintiff-Intervenors (04-CV-123-J).

 Jimmy A. Rodriguez and Kristen L. Gustafson, Department of Justice, Environment & Natural Resources Division, Washington, D.C., for Federal Defendants (04-CV-123-J and 04-CV-253-J).

 Jack Tuholske, Tuholske Law Office, Missoula, MT, for Intervenor-Defendants (04-CV-123-J).

 Abigail M. Dillen and Douglas L. Honnold, Earthjustice Legal Defense, Bozeman, MT, Timothy C. Kingston, Graves, Miller & Kingston, Cheyenne, WY, for Intervenor-Defendants (04-CV-253-J).

MEMORANDUM OPINION AND ORDER
 
 ALAN B. JOHNSON, Chief Judge.

 The above-entitled matter comes before the Court on plaintiffs State of Wyoming, *1218 et al.'s Opening Briefs.  The Court, having reviewed the briefs, administrative record and materials filed in support thereof and in opposition thereto, having heard oral arguments on February 4, 2005, and being otherwise fully advised in the premises, FINDS and ORDERS as follows:

Factual and Procedural Background
 By the early 1900s the demographic collapse of the gray wolf in the western portion of the United States was at its apex.  Nearly the entire population of gray wolves had disappeared.  The near extermination of the gray wolf had many causes, including westward expansion of the population of the United States, rampant hunting and anti-wolf government policies. [FN1]  It is generally accepted that the cause of the wolf's demise in the coterminous United States was a direct result of human depredation.

FN1. The human-wolf dynamic has a sordid history that is by no means a modern issue.  The ancient Greeks offered bounties on wolves.  Europeans also harbored animosity toward wolves, an animosity brought over to North America by the early European settlers.  See Aesop, The Wolf in Sheep's Clothing, circa 7th century B.C.E.

 In 1973, United States Fish and Wildlife Services (FWS) listed the Northern Rocky Mountain Wolf (Canis lupus irremotus) as an endangered species pursuant to its authority under the Endangered Species Act, 16 U.S.C. § §  1531, et seq.  (ESA).  In 1978, the Secretary revised the gray wolf listing to include the entire species canus lupus.  43 Fed.Reg. 9,607 (March 9, 1978).  In 1980 the FWS developed a plan (the Recovery Plan) to recover the gray wolf population in the northern Rocky Mountain area, encompassing Yellowstone Park north to the Canadian border, including areas of central Idaho.  The Recovery Plan envisioned gray wolf reintroduction in Yellowstone National Park. The goal of the Recovery Plan was to coordinate recovery of two viable gray wolf populations in the lower forty-eight states.  No action was taken on this plan.

 In 1982 Congress amended the ESA to include Section 10(j). [FN2]  This section of the ESA authorizes the Secretary of the Interior to relocate and "release...any population...of an endangered species or a threatened species outside the current range of such species if the Secretary determines that such a release will further the conservation of such species."  16 U.S.C. §  1539(j)(2)(A).  Before any authorization of a release of an endangered species the Secretary must determine if the released population "is essential to the continued existence of an endangered species or a threatened species."  16 U.S.C. §  1539(j)(2)(B).

FN2. 16 U.S.C. §  1539(j)

 In 1987, FWS revised the 1980 Recovery Plan (the Revised Plan).  In the Revised Plan the FWS proposed steps to remove the gray wolf from the endangered and threatened species list.  The Revised Plan covered three major geographic areas:  northwest Montana, central Idaho, and the Greater Yellowstone Area. The Revised Plan further recommended the introduction of at least ten breeding pairs of gray wolves for three consecutive years into those areas.  The Revised Plan proposed a metric by which the Recovery Plan could be evaluated as a success, namely the establishment of 10 breeding pairs of wolves for at least three years in the three outlined recovery areas. The Revised Plan also recommended that once the gray wolf population recovered, the recovery area should be split into three management zones to be administered by the respective states, Montana, Idaho and Wyoming.

 In 1991, based on the Revised Plan, Congress directed the FWS, in cooperation with the National Park Service and the United States Forest Service, to prepare *1219 an environmental impact statement discussing the impact of introducing gray wolf populations into Yellowstone Park and central Idaho, in accordance with the National Environmental Policy Act, 42 U.S.C. §  4321 et seq.  (NEPA).  See 42 U.S.C. §  4332(C)(i).  On May 4, 1994, FWS filed the final environmental impact statement (FEIS) regarding the reintroduction of gray wolf populations into the two recovery areas.  No supplemental environmental impact statement was filed. [FN3]

FN3. This is the gravamen of the Wolf Coalition's NEPA argument.  The Wolf Coalition argues that NEPA required the FWS to file a subsequent environmental impact statement to address the increased range of the gray wolf.

 In November 1994, the United States Department of Interior (Interior) promulgated a rule, 50 C.F.R. §  17.84(i)(the Final Rule), authorizing the introduction of experimental, non-essential gray wolf populations into Yellowstone Park and central Idaho.  The term non-essential refers to the fact that the released population was not essential to the survival of the species as a whole.  Two reintroduction areas were specified in the Code of Federal Regulations.  See Figure 1. Management of the reintroduced gray wolf populations is controlled under 50 C.F.R. §  17.84(i).  This section provides a comprehensive management strategy regarding the reintroduced gray wolves. Included in the regulation are rules regarding controlling gray wolves that attack or deprecate livestock and the wild ungulate population. [FN4]  See 50 C.F.R. § §  17.84(i)(3),(7), and (8).  The management plan provides for both self-help management of wolf depredation, federal agency action, and action by the states and affected tribes.  The self-help provisions refer to livestock producers on both public lands and private lands, and approves methods for the harassment and taking of gray wolves that are depredating livestock.

FN4. Un•gu•late (un'gyoo-lit) [L., unguis, a hoof;  -atus suffix meaning provided with] n. a mammal having hoofs.  Substantial populations of North American bison, elk, moose and deer are found in Wyoming.
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 In 1995, the FWS began the reintroduction of the gray wolf into Yellowstone Park and the surrounding environs.  The FWS' initial release included fourteen western Canadian gray wolves.  FWS released seventeen additional western Canadian gray wolves one year later. [FN5]  Concomitant with *1220 the reintroduction of the gray wolves, the FWS announced that the gray wolf would be a candidate for delisting or downlisting when the population met or exceeded the recovery goals outlined in their Revised Plan. See 50 C.F.R. §  17.84(i)(9).  In fact, in 2003 the FWS downlisted the gray wolf within the western Distinct Population Segment (DPS) from endangered to threatened. See 68 Fed.Reg. 15,806-15,875.  The FWS, looking to the eventual delisting of the gray wolf in light of its remarkable recovery, requested that Idaho, Montana and Wyoming each develop a wolf management plan that would assure further success and advance the goals of the Revised Plan and comport with the ESA's mandates regarding the delisting of the gray wolf and the existence of a sustainable gray wolf population.  See 16 U.S.C. §  1533(a)(1).  To this end, each state began to develop a wolf management plan.  This process included input and suggestions from FWS along the way. [FN6]

FN5. Litigation followed the release of the gray wolves.  See Wyoming Farm Bureau Fed'n v. Babbitt, 987 F.Supp. 1349 (D.Wyo.1997), rev'd and remanded by 199 F.3d 1224 (10th Cir.2000).  This case centered around three separate challenges to the DOI's final rules governing the reintroduction of a nonessential experimental population of gray wolves into Yellowstone National Park and central Idaho.  The district court struck down the challenged rules as violative of section 4(f) and section 10(j) of the ESA, 16 U.S.C. § §  1533(f), 1539(j).  However, the district court found no violation of the National Environmental Policy Act (NEPA).  Reversing the district court, the Tenth Circuit concluded that the department of interior was entitled to interpret the phrase, "wholly separate geographically from nonexperimental populations" according to its discretion, and the fact that there was some overlap of experimental and nonexperimental populations of wolves did not make reintroduction of wolves violative of the Endangered Species Act. The Tenth Circuit Court of Appeals affirmed that the DOI had not violated NEPA in the reintroduction of wolves.

FN6. A significant proportion of the Administrative Record consists of written correspondence between the state and federal entities.

 On July 16, 2002, FWS sent a letter to then acting director of the Wyoming Game and Fish Department (WGFD) outlining issues FWS considered necessary to be addressed before delisting could occur.  These issues included concern about Wyoming's classification of the gray wolf as a predator.  FWS explained that the law would have to change in order to pass muster under the ESA's delisting regulations. On September 11, 2002, the WGFD wrote the FWS a letter inquiring whether a dual status approach to wolf management would satisfy the requirements, as FWS saw them, for delisting.  The dual status proposal would regulate the gray wolf, under Wyoming law, as both a predator and a trophy game animal.

 On September 26, 2002, FWS replied to WGFD inquiry regarding a dual status approach to regulation of the gray wolf.  FWS wrote that it did not believe that the dual status approach would satisfy their requirements for maintaining a viable gray wolf population.  The FWS suggested that Wyoming contact Montana and Idaho to help develop a unified approach to state wolf management.

 On December 2, 2002, FWS sent WGFD comments on the proposed Wyoming wolf management plan.  In his comments, Ed Bangs, FWS Wolf Recovery Coordinator, reiterated FWS's concern regarding the dual status approach.  Mr. Bangs, however, thought that the plan otherwise had a sound biological basis.

 On February 21, 2003, DOI sent Governor Freudenthal a letter discussing Wyoming's wolf management plan and how it needed to fit within the ESA's requirements for delisting.  In that correspondence, DOI highlighted the number of packs required to be sustained outside of Yellowstone National Park and the need for a regulated harvest of gray wolves.

 On July 2, 2003, FWS, through Ed Bangs, made comments on the final draft of Wyoming's wolf management plan.  Mr. Bangs reiterated FWS and DOI's mutual concern regarding the classification of gray wolves as predators.

 In July 2003, the Wyoming Legislature enacted Wyo. Stat. §  23-1-304.  This legislation established a wolf management plan for Wyoming (the Wyoming Plan). *1221 The Wyoming Plan becomes effective upon the removal of the gray wolf from the list of experimental nonessential population, endangered species or threatened species in Wyoming.  Wyo. Stat. §  23-1-304(f);  see also Wyo. Stat. §  23-1-108.  The goal of the legislation was to have a management plan in place to facilitate the delisting of the gray wolf.  A statement of legislative intent provided: 
(a) It is the purpose of this act, unless the introduction of the gray wolf into Wyoming is determined by lawful authorities not to have been in accordance with federal law, to provide appropriate state management and control of gray wolves in order to facilitate the removal of the gray wolf from its listing as an experimental nonessential population, endangered species or threatened species in Wyoming and to prevent future listing of the gray wolf as an experimental nonessential population, endangered species or threatened species. 
(b) In providing appropriate state management and control of gray wolves, the state acknowledges the need to fill the current vacuum of management of this species within the state.  The state retains all rights to investigate and, if determined by state officials to be appropriate, take legal actions against the federal government relating to the introduction of the gray wolf into the boundaries of this state. 
(c) In order to accomplish the purposes of this act, the game and fish commission shall enter into a memorandum of understanding with appropriate federal agencies under which the commission and federal agencies shall endeavor to manage the prey base for gray wolves in a manner to maintain a sufficient prey base in Yellowstone National Park, Grand Teton National Park and John D. Rockefeller, Jr. Memorial Parkway within the state for at least eight (8) packs of wolves.  The game and fish commission shall endeavor to manage big game populations providing a prey base for seven (7) packs of gray wolves in all other areas of the state in such a manner as to mitigate to the greatest extent possible, adverse effects on opportunities for licensed hunters to take big game. 
  Laws 2003, ch. 115, §  3.

 The Wyoming Plan is a comprehensive management strategy, with several key provisions.  The Wyoming Plan classifies gray wolves as both predatory and trophy game animals.  See Wyo. Stat. § §  23-1-101(a)(viii) and (xii)(B)(I & II).  Wyoming Statute §  23-1-101(a)(viii)(B) provides: 
(B) Until the date gray wolves are removed from the list of experimental nonessential population endangered species or threatened species in Wyoming as provided by W.S. 23-1-108, "predatory animal" includes wolves.  After that date, "predatory animal" shall include any gray wolf not within an area of the state in which the gray wolf is: 
(I) Designated as a trophy game animal under subdivision (xii)(B)(I) of this subsection; 
(II) Classified as a trophy game animal by the commission pursuant to W.S. 23-1-304(b)(i)(A). [FN7]

FN7. Coyotes, jackrabbits, porcupines, raccoons, red foxes, skunks and stray cats are also classified as predatory animals pursuant to Wyo. Stat. §  23-1-101(a)(viii)(A). 

  Classification as a predatory animal is significant because the management is less regulated than other game classifications.  For instance, Wyoming Statute §  23-3-103 provides: 
(a) Predatory animals and predacious birds may be taken without a license in any manner and at any time except as provided by W.S. 23-2-303(d), 23-3- 112, 23-3-304(b), 23-3-305 and 23-3-307.  The department shall report annually to *1222 the Wyoming department of agriculture the number of predatory animals and predacious birds taken by the department's animal damage control agents, and include in the report the area where taken and the control method used. 
  The classification of the gray wolf as a predatory animal is premised on there being "at least seven [ ] packs of gray wolves located in this state and primarily outside of Yellowstone National Park, Grand Teton National Park and John D. Rockefeller, Jr. Memorial Parkway or at least fifteen [ ] packs within this state, including Yellowstone National Park, Grand Teton National Park and John D. Rockefeller, Jr. Memorial Parkway as of the end of the preceding calendar quarter."  Wyo. Stat. §  23-1-304(b)(ii).  However, under the Wyoming Plan gray wolves would also be managed under a "trophy game animal" classification.  Wyoming Statute §  23-1-101(a)(xii)(B) provides: 
(B) From and after the date gray wolves are removed from the list of experimental nonessential population, endangered species or threatened species in Wyoming as provided by W.S. 23-1-108: 
(I) "Trophy game animal" shall include any gray wolf within those tracts of land within the boundaries of Wyoming designated as Yellowstone National Park, Grand Teton National Park, the John D. Rockefeller, Jr. Memorial Parkway, and those federally designated wilderness areas contiguous to these national parks and this parkway as defined by the United States Congress as of January 1, 2003;  and 
(II) "Trophy game animal" shall include any gray wolf within any area of the state where gray wolves are classified as trophy game animals by the commission pursuant to W.S. 23-1-304(b)(i)(A). [FN8]

FN8. Black Bears, grizzly bears and mountain lions are classified as trophy game animals pursuant to Wyo. Stat. §  23-1-101(xii)(A). 

  Management of trophy game animals is more regulated than predatory animals.  For instance, Wyoming Statute §  23-3-102(b) and (c) provides: 
(b) Any person who takes any bighorn sheep, mountain goat, mountain lion, grizzly bear or, gray wolf where classified as a trophy game animal, without the proper license except as otherwise permitted by this act is guilty of a 4th degree misdemeanor. 
(c) Any person who takes any big or trophy game animals not specified in subsections (a) and (b) without a proper license except as otherwise permitted by this act is guilty of an 8th degree misdemeanor. 
  The principal difference between the classification between predatory animal and trophy game animal is that an animal classified as a predatory animal may be taken at any time without a license or coupon, whereas the taking of an animal classified as a trophy game animal without a license is subject to criminal sanction. [FN9]  However, the Wyoming Plan specifically calls for the commission to prohibit the taking of gray wolves except when the gray wolves are damaging private property, "within the area of the state the commission determines is necessary to reasonably ensure seven [ ] packs of gray wolves are located in this state and primarily outside of Yellowstone*1223 National Park, Grand Teton National Park and John D. Rockefeller, Jr. Memorial Parkway at the end of the current calendar year."  Wyo. Stat. §  23-1- 304(b)(i)(A);  see also Wyo. Stat. §  23-3-115(c)(dealing with the management of gray wolves that destroy private property).

FN9. Wyo. Stat. §  23-3-103 provides an exception to taking trophy game animals without a license.  Pursuant to that section the commission, under Wyo. Stat. §  23-1-302(a)(ii), may specify areas where trophy game animals may be taken without a license.  Also, Wyo. Stat. §  23-3-115 provides for the taking of gray wolves damaging private property by the owner of the property, employee of the owner or lessee of the property.

 Another key feature of the Wyoming Plan is how it defines pack.  The Wyoming Plan defines "pack" as meaning: 
five (5) or more gray wolves traveling together.  If a group of gray wolves consists of more than ten (10) animals known to be traveling together, the commission may, at its discretion, recognize the number of packs within such a group to be equal to the number of reproductively mature females bearing young found within that group of wolves. 
  Wyo. Stat. §  23-1-304(c).

 In September 2003, Wyoming submitted the Wyoming Plan to FWS for approval.  Idaho and Montana each submitted proposed wolf management plans as well.  In January 2004, after peer review, the FWS approved the proposals from Idaho and Montana, however, rejected the Wyoming Plan. In a letter sent to the WGFD, the DOI wrote: 
Based on our review of the state management plans, peer review comments, and the states' response to those comments, the [FWS] is confident that both the Montana and Idaho wolf management plans are adequate to maintain their share of the tri-state wolf population above recovery levels. Nonetheless, the [FWS] must consider the three state management plans in their totality because the wolf populations of the three states comprise the Western Distinct Population Segment, the listed entity in question.  As a result, delisting cannot be proposed as this time due to some significant concerns about portions of Wyoming's state law and wolf management plan. 
  Several points of contention emerged between FWS, DOI and the State of Wyoming.  Chief among them was Wyoming insistence on maintaining a "predatory animal" classification for gray wolves.  In the January 13, 2004 letter the DOI commented: 
[t]he 'predatory animal' status for wolves must be changed.  The unregulated harvest and inadequate monitoring plan, and unit boundaries proposed by the state's management plan do not provide sufficient management controls to assure [FWS] that the wolf population will remain above recovery levels. 
  The DOI suggested in that same letter that "[t]he designation of wolves as  'trophy game' statewide would allow Wyoming to devise a management strategy that provides for self-sustaining populations above recovery goals, regulated harvest and adequate monitoring of that harvest."

 FWS and Interior were also concerned about Wyoming's commitment to managing at least fifteen wolf packs in Wyoming.  In the January 13, 2004 letter the DOI noted: 
The Wyoming state law must clearly commit to managing for at least 15 wolf packs in Wyoming.  [DOI] believe[s] that wolf population management as trophy game would provide adequate controls to ensure that wolves remain above recovery goals with well distributed packs in suitable habitat.

 DOI also took issue with Wyoming's definition of pack.  The DOI explained its position in the letter, stating: 
The Wyoming definition of a pack must be consistent among the three states and should be biologically based...If pack size must be established by law... the state law must define pack size as at least 6 wolves traveling together in the winter.  At the current time, biological monitoring and analyses *1224 indicate that this pack size is expected to include at least one breeding pair.

 Since having wolf management plans in place was a prerequisite to delisting the gray wolf from the ESA, Interior and FWS have not yet proposed a rule to delist the gray wolf.  However in April 2003, the FWS did propose and promulgate a rule that downlisted the gray wolf in the Western and Eastern Distinct Population Segments. [FN10]  See 68 Fed. Register 15,804.

FN10. This final rule was partially vacated in Defenders of Wildlife, et al. v. Secretary United States Department of the Interior et al., 354 F.Supp.2d 1156 (D.Ore.2005).

 On May 3, 2004, the State of Wyoming filed suit in the United States District Court for the District of Wyoming against Gale Norton in her official capacity as the Secretary of the United States Department of Interior and Steven Williams in his official capacity as the Director of FWS. [FN11] On July 22, 2004, Timothy Morrison, Marie French and Tim French moved to intervene on behalf of the State of Wyoming in their official capacities as the Board of County Commissioners of the County of Park, State of Wyoming-the motion was granted on July 26, 2004.  On August 5, 2004, the Greater Yellowstone Coalition, the National Wildlife Federation, the Jackson Hole Conservation Alliance, the Predator Conservation Alliance and the Wyoming Outdoor Council moved to intervene on behalf of the U.S. Department of Interior-this motion was granted on the same day it was filed.

FN11. Docket No. 04-CV-0123-J

 The State of Wyoming and the Plaintiff-Intervenors alleged several causes of action, including:  (1) that the Defendants have violated the ESA and the Administrative Procedure Act, 5 U.S.C. §  551 et seq.  (APA), in their rejection of the Wyoming Plan by ignoring the best scientific and commercial data available, and by relying instead upon "litigation risk management" and political concerns;  (2) that the Defendants violated the FWS' own mandates by failing to properly manage and control depredating wolves in Wyoming;  and (3) that Defendants have violated the Commerce Clause, the Tenth Amendment, and the Guarantee clause of the United States Constitution.  On September 28, 2004 this Court issued a pretrial order establishing briefing schedules and deadlines.  [FN12]

FN12. The Plaintiffs' initial briefs were due on November 29, 2004, a response was due on January 10, 2005, and the Plaintiffs' reply is due on January 24, 2005.

 On September 21, 2004, the Wolf Coalition filed suit in the United States District Court for the District of Wyoming naming the Department of the Interior and FWS as defendants in the United States District Court, District of Wyoming. [FN13]  The Wolf Coalition consists of several groups including state and local governmental bodies, agricultural advocates, environmental groups and outdoor sporting groups. [FN14]  On *1225 November 8, 2004, the Sierra Club and Natural Resources Defense Council moved to intervene on behalf of the Defendants-their motion was granted the same day.

FN13. Docket No. 04-CV-0253-J

FN14. The Wolf Coalition includes:  Wyoming Wool Growers Assoc., Wyoming Stock Growers Assoc., Wyoming Farm Bureau Federation, Wyoming Assoc. of Conservation Districts, Rocky Mountain Farmers Union, the Wyoming County Commissioners Assoc., Board of County Commissioners of the County of Campbell, Board of County Commissioners of the County of Lincoln, Board of County Commissioners of the County of Sublette, Board of County Commissioners of the County of Washakie, Wyoming Assoc. of County Predatory Animal Boards, Fremont County Predatory Animal Board, Teton County Predatory Animal Board, Converse County Predatory Animal Board, Wyoming Outfitters & Guides Assoc., Green River Valley Cattlemen's Assoc., Upper Green River Cattle Assoc., Wyoming Business Alliance, Cody Country Outfitters and Guides Assoc., Foundation for North American Wild Sheep, Jackson Hole Outfitters and Guides, Rock Springs District 4 Grazing Board, Sportsmen for Fish & Wildlife, Wyoming, Sportsmen for Fish & Wildlife, Park County, Sportsmen for Fish & Wildlife, Teton County, Sportsmen for Fish & Wildlife, Lincoln County, and Sportsmen for Fish & Wildlife, Utah.

 The Wolf Coalition asserts, based on the facts enumerated above, several claims:  (1) that the Defendants have violated the ESA and APA in their rejection of the Wyoming Plan by failing to consider the best scientific and commercial data available;  (2) that Defendants violated the ESA, APA and NEPA by failing to manage and control the gray wolf population in Wyoming;  (3) that the Defendants have violated NEPA by failing to prepare a Supplemental Environmental Impact Statement to address the impact of wolf populations outside of the Greater Yellowstone Area, and by requiring the State of Wyoming to adopt a wolf management plan that would require, encourage, support or manage gray wolves in areas located outside of the recovery area defined and studied in the Revised Plan, the FEIS and the Final Rule. The Wolf Coalition claims that it is entitled to declaratory and injunctive relief on all counts alleged, including a mandate that the Defendants comply with the ESA, NEPA and APA.

 On October 21, 2004, the Wolf Coalition moved pursuant to Fed.R.Civ.P. 42(a) and U.S.D.C.L.R. 42.1 to consolidate the case of Wyoming Wool Growers Assoc. et al.  (Wolf Coalition) v. United States Dept. of the Interior et al. and Sierra Club, et al., Docket No. 04-CV-0253J with State of Wyoming et al. v. United States Dept. of Interior et al. and Greater Yellowstone Coalition et al., Docket No. 04-CV-0123-J.  On November 18, 2004, this Court consolidated the two cases, and bifurcated the action into two distinct phases.  The first round of briefing, with which we are now confronted, was limited to the Plaintiffs' claims arising under the APA, and the Constitution of the United States.  The Court also directed the Defendants to raise any jurisdictional claims in the first round of briefing.  The second round of briefing, if needed, will address the merits of the Plaintiffs' claims that the federal Defendants have failed to manage livestock and wild ungulate depredations attributed to the gray wolf population.

Standard of Review
 [1] The APA governs the review of the Plaintiffs' and Plaintiff-Intervenors' causes of action arising under the ESA. Under the APA, the reviewing court must set aside agency actions that are " 'arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law' or if the action failed to meet statutory, procedural, or constitutional requirements."  Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 413-414, 91 S.Ct. 814, 28 L.Ed.2d 136 (1971)(quoting 5 U.S.C. §  706(2)(A)).  The Tenth Circuit has held: 
the essential function of judicial review is a determination of (1) whether the agency acted within the scope of its authority, (2) whether the agency complied with prescribed procedures, and (3) whether the action is otherwise arbitrary, capricious or an abuse of discretion.  CF & I Steel Corp. v. Economic Dev. Admin., 624 F.2d 136, 139 (10th Cir.1980);  American Petroleum Inst. v. EPA, 540 F.2d 1023, 1029 (10th Cir.1976) (citing Overton Park, 401 U.S. at 415-17, 91 S.Ct. 814).  Legal principles applicable in the first two determinations are straightforward.  Determination of whether the agency acted within the scope of its authority requires a delineation of the scope of the agency's authority and discretion, and consideration *1226 of whether on the facts, the agency's action can reasonably be said to be within that range. Overton Park, 401 U.S. at 415-16, 91 S.Ct. 814.  Determination of whether the agency complied with prescribed procedures requires a plenary review of the record and consideration of applicable law.  See id. at 416-17, 91 S.Ct. 814. 
  Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1574 (10th Cir., 1994).

Discussion
 a. Plaintiffs' APA Claims

 [2] Plaintiffs allege that the Federal Defendants acted arbitrarily and capriciously when they rejected the Wyoming Plan. See 5 U.S.C. §  706(2)(A). Specifically, the Plaintiffs argue that the Federal Defendants violated mandates within the ESA that the Defendants rely solely on the "best science available."  See 16 U.S.C. §  1533(b)(1)(A);  and 50 C.F.R. §  424.11(b). Plaintiffs allege standing under the ESA's citizen-suit provision.  See 16 U.S.C. §  1540(g)(1)(C).  Namely the Plaintiffs argue that the Federal Defendants have failed to perform a non-discretionary act by rejecting the Wyoming Plan on the basis other than the "best science available."  As such the Plaintiffs claim that the Court has jurisdiction to review the Federal Defendants' actions pursuant to the APA's judicial review provision §  706, alleging that the Federal Defendants have both acted arbitrarily and capriciously and have "unlawfully withheld or unreasonably delayed" agency action.

 The Federal Defendants argue that the Court does not have jurisdiction under the APA, thus there is no basis for the Court to set aside and/or compel agency action.  Specifically, the Federal Defendants point out that there has not been a "final agency action" to review.  See 5 U.S.C. §  551(13).  Furthermore, the Federal Defendants contend that the Court is not presented with a failure of the agency to take a discrete, required action.  The Federal Defendants also argue that the Plaintiffs have not availed themselves of the statutory mechanisms by which to petition the DOI and FWS to delist the gray wolf.  See 16 U.S.C §  1533(b)(3)(A)-(C);  50 C.F.R. §  424.14. The Federal Defendants further assert that the purported "rejection" of the Wyoming Plan was not an agency action, under the legal definition of the concept.  See generally Norton et al. v. Southern Utah Wilderness Alliance et al., 542 U.S. 55, 124 S.Ct. 2373, 159 L.Ed.2d 137 (2004) [hereinafter SUWA ].

 Plaintiffs allege that the letter sent by FWS to Wyoming on January 13, 2004, notifying the Plaintiffs of the deficiencies within the Wyoming Plan constituted final agency action for purposes of the APA. The Plaintiffs claim that the Defendants' letter presented them with a "Hobson's choice-make the demanded changes or [ ] seek legal redress for the illegal rejection of the Wyoming Plan."  [FN15] The Plaintiffs also claim that the Federal Defendants' rejection of the Wyoming Plan will have "permanent and significant effects on Wyoming's other wildlife resources."  Furthermore, the Plaintiffs claim that the letter marked the consummation of the decision making process because it was neither tentative nor interlocutory *1227 in nature.  The Plaintiffs further argue that the mandatory nature of the letter's language compelling Wyoming to amend certain aspects of the Wyoming Plan demonstrates that the Defendants' decision on the matter was foreclosed to further deliberation.  The Plaintiffs also argue that the rejection determines its legal rights and obligations insofar as the delay caused by not delisting infringes upon Wyoming's sovereignty by preventing Wyoming from assuming management authority over the gray wolves living within the frontiers of Wyoming itself.

FN15. Hobson's choice *HOB-sunz-chois*, noun:  A choice without an alternative;  the thing offered or nothing.  The most famous example of a Hobson's choice comes from Henry Ford when discussing the Model T, saying "you can have it in any color as long as its black."  It is obvious from the facts and the Plaintiffs' own briefs that the Plaintiffs had several choices to make, thus the Defendants did not offer the Plaintiffs a Hobson's choice.  The Plaintiffs were free to revise the Wyoming Plan to comport with the Plaintiffs' concerns, petition the agency to delist the gray wolf under the ESA, seek legal redress, seek Congressional redress, or accept the status quo.

 The Defendants counter that the letter was simply one step in a multi-faceted decision of whether to propose delisting or not, thus it cannot be considered final.  The Defendants also note that the letter has not determined the "rights and obligations" of the Plaintiffs.  The Defendants argue that the letter simply provides recommendations to address the concerns of FWS regarding the adequacy of the Wyoming Plan. Furthermore, the Defendants claim that the letter did not change the status quo, thus cannot be properly characterized as final agency action.  The Defendants also assert that the only action in a determination not to delist a species under the ESA would come after a petition had been filed pursuant to 50 C.F.R. §  424.14. The Defendants argue that the letter is properly characterized as an interlocutory decision bearing on only one aspect of the delisting process.

 [3][4][5] To satisfy the statutory requirements for judicial review under the APA, a plaintiff must establish that the challenged action is "final agency action."  Colorado Farm Bureau Fed'n v. United States Forest Serv., 220 F.3d 1171, 1173 (10th Cir.2000).  The APA defines "agency action" as: "includ[ing] the whole or a part of an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act[.]"  5 U.S.C. §  551(13).  To be considered final agency action, for the purposes of the APA, "two conditions must be satisfied for an agency action to be 'final':  First, the action must mark the 'consummation' of the agency's decisionmaking process...it must not be of a merely tentative or interlocutory nature.  And second, the action must be one by which 'rights and obligations have been determined,' or from which 'legal consequences will flow[.]' "  Bennett v. Spear, 520 U.S. 154, 177-78, 117 S.Ct. 1154, 137 L.Ed.2d 281 (1997). Plaintiffs have the burden of identifying specific federal conduct and explaining how it is "final agency action" within the meaning of 5 U.S.C. §  551(13).  Colorado Farm Bureau Fed'n, 220 F.3d at 1173 (citations omitted).

 In determining whether the letter in question is final agency action, for purposes of the APA, the text of the letter is quite instructive.  The letter contains the following:  "If requested, the [FWS] will assist the [Wyoming] Department [of Fish & Game] in implementing the three changes noted above."  This sentence obviously contemplates more cooperation between Wyoming and the Federal Defendants.  The language is interlocutory in nature, and not the culmination of a decision-making process-such as whether to delist the wolf.  See Colorado Farm Bureau Fed'n, 220 F.3d at 1174. The letter also contemplates Wyoming working with FWS biologists "to prepare a proposal to delist wolves when adequate management plans are approved."  Thus demonstrating that the approval, or rejection of the Wyoming Plan was not the penultimate decision or action to be made for delisting the gray wolf.  It is well settled that the decision to de-list includes five categories-the January 13 letter covers only one of those categories.  See 16 U.S.C. § §  1533(a)(1)(A-E).

 The Plaintiffs and Plaintiff-Intervenors argue that the Federal Defendants failed *1228 to apply the "best science available" mandate when they rejected the Wyoming Plan. The Plaintiffs and Plaintiff-Intervenors point to the January 13, 2003 letter as establishing the Federal Defendants' illegal determination that the Wyoming Plan was inadequate to preserve the recovered population of gray wolves within the borders of Wyoming.  The Plaintiffs and Plaintiff-Intervenors assert that the Federal Defendants' failure to use the best science available standard was arbitrary and capricious under 5 U.S.C. §  706(2)(A).  The Plaintiffs ask this Court to reverse the determination of the Federal Defendants and to force them, through an injunction, to propose a delisting of the gray wolf.

 The Federal Defendants deny that they were under a mandatory duty to apply the best science available mandate to the decision contained in the letter.  The Federal Defendants argue that the decision did not come under the guise of a status review, or as an agency response to a petition to delist the species. Thus, the mandate contained within the statute does not apply to the decision reached by the agency in the letter.

 The best science available standard is not a general mandate to the Federal Defendants.  In fact, the standard only applies to discrete statutory and regulatory decisions entrusted to the Federal Defendants.  See 50 C.F.R. §  424.14 (petition);  and 50 C.F.R. §  424.21. The mandate itself provides: 
The Secretary shall make determinations required by subsection (a)(1) solely on the basis of the best scientific and commercial data available to him after conducting a review of the status of the species and after taking into account those efforts, if any, being made by any State or foreign nation, or any political subdivision of a State or foreign nation, to protect such species, whether by predator control, protection of habitat and food supply, or other conservation practices, within any area under its jurisdiction, or on the high seas. 
  16 U.S.C. §  1533(b)(1)(A).

 The determinations that the Secretary is required to make are: 
The Secretary shall by regulation promulgated in accordance with subsection (b) determine whether any species is an endangered species or a threatened species because of any of the following factors: 
(A) the present or threatened destruction, modification, or curtailment of its habitat or range; 
(B) overutilization for commercial, recreational, scientific, or educational purposes; 
(C) disease or predation; 
(D) the inadequacy of existing regulatory mechanisms;  or 
(E) other natural or manmade factors affecting its continued existence. 
  16 U.S.C. §  1533(a)(1).

 The regulations promulgated by the Secretary include two basic mechanisms that trigger a determination to change the status of a species:  petition or status review.  Thus, the "best science available" mandate would only attach to the Federal Defendants' decision contained in the January 13, 2004 letter as a result of a status review or petition to delist.

 Both parties agree that neither the Plaintiffs nor the Plaintiff-Intervenors filed a petition to delist the gray wolf.  Indeed, at oral argument the Plaintiffs were adamant that such a requirement would elevate form over function.  The Plaintiff-Intervenors argued that filing a petition would be futile because they already knew what determination the Federal Agencies involved would make. [FN16]  These *1229 arguments fail to recognize the significance of the petition process.  The petition process strikes a delicate balance between judicial review, agency expertise and the public's right to a healthy, sustainable eco-system which fosters biological diversity.  The petition process sets up mandatory bright lines of both timing and behavior that are readily open to judicial review.  See 16 U.S.C. §  1533(b)(3)(C)(ii).

FN16. This is a riff on the futility exception to the exhaustion of remedies doctrine within administrative law practice.  See generally Fox Television Stations, Inc. v. FCC, 280 F.3d 1027 (D.C.Cir.2002) The Court does not believe that the metaphor is proper in this context because the petition process begins the administrative decision making process.  It does not represent an additional mechanism to review decisions made by the agency.  The Court also notes that the futility exception is a narrow one. See Khader v. Aspin, 1 F.3d 968 (10th Cir.1993)(holding that plaintiff's frustration and impatience do not justify immediate court action).  While the decision of the Federal Agencies may be forgone, this Court's review of that decision is not.

 The Plaintiffs or the Defendants cannot create a defacto petition process that ignores the legislative mandates found in the ESA. This attempt circumvents important safeguards, such as "best science available," timetables for agency action, and judicial review.  The Plaintiffs did not avail themselves of the petition process, and thus cannot now claim the protections provided therein. This is a necessary result of this Court's limited jurisdiction under §  706(2)(A).

 The other legislative mechanism that triggers the best science available mandate is the status review, contemplated by 50 C.F.R. §  424.21, which provides: 
At least once every 5 years, the Secretary shall conduct a review of each listed species to determine whether it should be delisted or reclassified. Each such determination shall be made in accordance with § §  424.11, 424.16, and 424.17 of this part, as appropriate.  A notice announcing those species under active review will be published in the Federal Register. Notwithstanding this section's provisions, the Secretary may review the status of any species at any time based upon a petition (see §  424.14) or upon other data available to the Service. 
  50 C.F.R. §  424.21.

 The Plaintiffs argue that the Secretary was conducting this type of review, and thus triggered the "best science available" mandate. They claim that the decision rejecting the Wyoming Plan was part of a status review as reflected in the January 13, 2004 letter.

 The Federal Defendants point out that a status review, as contemplated by the statutes and regulations, was conducted in 2003 and led to the eventual downlisting of the gray wolf from endangered to threatened.  68 Fed.Reg. 15,806-15,875.  Thus, the Federal Defendants argue, the next status review mandated by statute is due to occur in 2008.

 The Court is satisfied that the decision contained in the letter did not come in conjunction with a status review as mandated by the regulations. [FN17] Throughout the lengthy administrative record there is no mention of such a review taking place, and absolutely no citation to the regulation or statute which governs status reviews.  The Plaintiffs' attempt to paint the Federal Agencies' actions as coming under a status review is unsupported by the record.

FN17. Note that the only mandatory aspect of the status review provision is that one must take place every five years.  It goes on to give the Secretary discretionary power to conduct a status review in accordance with a petition or other data available.  See 50 C.F.R. §  424.21.

 Simply put, the letter and the decision contained therein do not rest on a statutory or regulatory foundation.  The letter is *1230 not the full determination of a status review.  Nor is the letter an action taken pursuant to a petition to delist.  Without such a basis, this Court cannot attach conditions or legal significance to the letter or the opinion it contains.

 That is not to say that the Plaintiffs did not have expectations regarding the effect that promulgating the Wyoming Plan would have on the Federal Defendants' decision to delist the gray wolf.  However, these expectations are irrelevant for the purposes of determining jurisdiction under the APA. This becomes evident when examined in light of the Supreme Court's jurisprudence related to estopping the government.  See Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 68 S.Ct. 1, 92 L.Ed. 10 (1947) (announcing the doctrine that the Government may not be estopped);  and Schism v. U.S., 316 F.3d 1259 (Fed.Cir.2002), cert. denied 539 U.S. 910, 123 S.Ct. 2246, 156 L.Ed.2d 125 (2003).  The State may have had expectations but they were not based on a legislative obligation to delist nor were they based on the affirmative misconduct of the agencies involved.  See generally Office of Pers. Mgmt. v. Richmond, 496 U.S. 414, 110 S.Ct. 2465, 110 L.Ed.2d 387 (1990) (holding that the Government could be estopped with a showing of "affirmative misconduct"). This Court cannot review the actions of the Federal Defendants under §  706(2)(A) for failing to apply the best science available because the decision made by the agency did not implicate that statutory prerogative.

 Furthermore, Wyoming argues that any delay in delisting of the gray wolf infringes upon Wyoming's sovereignty by preventing Wyoming from assuming management authority over the gray wolves in Wyoming. [FN18]  This argument is problematic on several levels.  The most obvious deficiency is that Wyoming's purported sovereignty in this area has been unmistakably pre-empted by Congress.  See Gibbs v. Babbitt, 214 F.3d 483, 493 (4th Cir.2000), cert. denied 531 U.S. 1145, 121 S.Ct. 1081, 148 L.Ed.2d 957 (2001).  Therefore, Wyoming's claim to sovereignty as to threatened or endangered species lacks legal foundation.  Moreover, if there was some type of injury to Wyoming's sovereignty, it occurred on the date that the wolves traversed onto Wyoming land not upon receipt of the letter in question.  Thus, the injury complained of flows not from the FWS's letter, but rather from the initial decision to release wolves back into the ecosystem-a valid exercise of Congress' power under the Commerce Clause.

FN18. The Plaintiff-Intervenors make a substantially similar argument.  The Plaintiff-Intervenors claim that the FWS letter "prevents Wyoming from carrying out its statutory duties."  The Wyoming statute purporting to take title to "all wildlife in Wyoming" is not paramount insofar as it relates to endangered and threatened species.  However, that is a consequence of the Commerce Clause, and not the FWS's letter.  Indeed, the "legal regime" has been altered, but this is a direct result of the Commerce Clause, the ESA and the Supremacy Clause, all of which contravene Wyoming's purported sovereignty to regulate endangered and threatened species.  See Gibbs, 214 F.3d 483, 493.

 The Plaintiff-Intervenors also argue that the delay of not delisting causes serious harm to the wild ungulate population and livestock because the Federal Defendants have failed to manage the gray wolf.  This argument was also advanced by the State of Wyoming.  This argument suffers from the same causation problem noted above;  namely that the letter did not create the legal consequence complained of.  See discussion below.

 Nor could the letter be considered a consummation of the agency's decision making process.  The Federal Defendants' decision making processes are clearly delineated in statute and regulation.  See *123150  C.F.R. §  424.14. The letter is not in response to a petition by the Plaintiffs, nor does it purport to establish a likely outcome of such a petition.  The decision complained of by the Plaintiffs, while a product of deliberation, does not rise to the level of decision making that is contemplated by the APA, and thus reviewable as final agency action.  See City of Arcadia v. U.S. Environmental Protection Agency, 265 F.Supp.2d 1142 (N.D.Cal.2003).

 The Plaintiffs have failed to show that the January 13, 2004 letter constituted final agency action and the Court does not have jurisdiction over the Plaintiffs' and Plaintiff-Intervenors' claims purportedly arising under the APA. See Chemical Weapons Working Group, Inc. v. U.S. Dep't of the Army, 111 F.3d 1485, 1494 (10th Cir.1997) (dismissal for lack of APA standing was correct since plaintiffs failed to explain how agency conduct was "agency action" under section 551(13)).

 (a) Agency Action Unreasonably Delayed or Unlawfully Withheld

 (i) Mandatory Duty to Delist the Gray Wolf

 [6] The Defendants claim that this Court does not have jurisdiction to hear the Plaintiffs' claims arising under the APA, specifically §  706(1), because the Defendants were not required to propose delisting of the gray wolves or control wolf depredation.  The Defendants argue that §  706(1) can only be employed to enforce mandatory, nondiscretionary duties.  That being the case, the Defendants argue that the ESA does not require the Defendants to approve the Wyoming Plan nor to propose delisting a species.  The Defendants point out that they have complied with regulations requiring them to downlist or delist the gray wolf after three years of recovery.  See 68 Fed. Register 15,804.  The Plaintiffs contend that the Defendants were under a mandatory duty to base their decision on delisting of the gray wolf, and thus their evaluation of the Wyoming Plan, on the "best scientific evidence" available.

 In order to invoke jurisdiction under §  706(1), the Plaintiffs must demonstrate that the agency failed to perform an act that was legally required.  SUWA, 124 S.Ct. at 2379.  Section 706(1) "empowers a court to compel an agency to perform a ministerial or nondiscretionary act, or to take action upon a matter, without directing how it shall act."  Id. (citations and internal quotation marks omitted).  Thus, predicate to any action by this Court to compel agency action must be the Plaintiffs' establishment that the agency has unlawfully failed to act.  As the Court remarked: 
[The] principal purpose of the APA limitations we have discussed--and of the traditional limitations upon mandamus from which they were derived--is to protect agencies from undue judicial interference with their lawful discretion, and to avoid judicial entanglement in abstract policy disagreements which courts lack both expertise and information to resolve.  If courts were empowered to enter general orders compelling compliance with broad statutory mandates, they would necessarily be empowered, as well, to determine whether compliance was achieved--which would mean that it would ultimately become the task of the supervising court, rather than the agency, to work out compliance with the broad statutory mandate, injecting the judge into day-to-day agency management. 
  SUWA, 124 S.Ct. at 2381.

 Thus, "failure to act" means "that an agency has failed to take a discrete agency action that it is required to take."  Id. at 2379.  The policy behind this is clear, namely:  "To protect agencies from undue *1232 judicial interference with their lawful discretion and to avoid judicial entanglement."  Id. at 2381.  It is not the role of the courts to conduct a "general judicial review" of agency actions.  Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 899, 110 S.Ct. 3177, 111 L.Ed.2d 695 (1990).

 The Plaintiffs' arguments misinterpret the mechanisms by which a species can be listed, delisted, or downlisted under the ESA. The letter sent by the FWS, indeed the entire process engaged in between the respective parties, does not have a coordinate statutory regime.  The ESA provides for, essentially, three processes by which a species may have its status changed.  The first and most obvious way is for the responsible agency to propose, through rulemaking procedures, that a species' status under the ESA be changed.  See 50 C.F.R. §  424.10 ("The Secretary may add....").  Furthermore, an interested person may petition the responsible agency to add a species to the lists, delete a species from the lists or change the listed status of a species.  See 50 C.F.R. §  424.14;  and 5 U.S.C. §  553(e);  see also generally Hill v. Tennessee Valley Authority, 549 F.2d 1064 (6th Cir.1977), affd 437 U.S. 153, 98 S.Ct. 2279, 57 L.Ed.2d 117 (1978) (superseded by statute as stated in Board of Governors of Federal Reserve System v. Dimension Financial Corp., 474 U.S. 361, 106 S.Ct. 681, 88 L.Ed.2d 691 (1986)) and (superseded by statute on other grounds as stated in Pyramid Lake Paiute Tribe of Indians v. United States Dep't of Navy 898 F.2d 1410 (9th Cir.1990)) and (superseded by statute on other grounds as stated in Pacific Rivers Council v. Thomas 30 F.3d 1050 (9th Cir.1994)).  Third, the Secretary must conduct a review of the status of species on the lists every five years pursuant to 16 U.S.C. §  1533(c)(2). See e.g. 68 Fed. Register 15,804.

 As discussed above, the Federal Defendants have not proposed a change in status for the gray wolves, nor have the Plaintiffs petitioned for a change in status.  Simply put, there is no categorical imperative that commands the Secretary to propose that the gray wolf be delisted.  Without a mandate to delist, the Court simply does not have jurisdiction to review the agency action in this case.  See generally SUWA. Nor can this Court force the Federal Defendants to apply the "best science available" to actions that are not within the ESA's statutory scheme.

 The "best science available" mandate written into the ESA does not control decisions of the Secretary until a change in status is proposed, either by the Secretary, or through the statutory petition mechanism-an action which has not been taken in this case.  It seems that in this situation, the Defendants were simply investigating the possibility of proposing a rule that would eventually delist the gray wolf.  In that scenario, 50 C.F.R. §  424.13 controls, which provides: 
When considering any revision of the lists, the Secretary shall consult as appropriate with affected States, interested persons and organizations, other affected Federal agencies, and, in cooperation with the Secretary of State, with the country or countries in which the species concerned are normally found or whose citizens harvest such species from the high seas.  Data reviewed by the Secretary may include, but are not limited to scientific or commercial publications, administrative reports, maps or other graphic materials, information received from experts on the subject, and comments from interested parties. 
  Under this regulation, the Defendants should not be limited to the "best science available" when reviewing the data relevant to revising the lists.  Nor does this *1233 regulation provide that the Secretary must approve a state's management strategy.

 Alternatively, the Plaintiffs argue that the Defendants have not complied with the ESA requirement to review the status of listed species, pursuant to 16 U.S.C. §  1533(c).  The Plaintiffs argue that this review is mandatory, and thus a discrete action that the Defendants were required to take by law.  This argument is not well taken.  As discussed above, by all accounts, such a review was taken, and the Defendants did indeed change the status of the gray wolf in the western DPS from endangered to threatened.  68 Fed. Register 15,804 (April 1, 2003).  A claim based on a status review would only become ripe in 2008, given the statutory mandate to review the status of listed species every five years.  The Federal Defendant's were not compelled by statute or regulation to approve the Wyoming Plan, nor did the "best science available" mandate attach to their decision making process.

 (ii) Mandatory Duty to Control Wolf Depredations

 The Plaintiff-Intervenors claim that jurisdiction over the Federal Defendants' alleged failure to manage wolf depredations is proper under §  706(1).  The Federal Defendants claim that they are not under a mandatory duty to control gray wolf depredations.

 In order to invoke jurisdiction under §  706(1), the Plaintiffs must demonstrate that the agency failed to perform an act that was legally required.  SUWA, 124 S.Ct. at 2379.  Section 706(1) "empowers a court to compel an agency to perform a ministerial or non-discretionary act, or to take action upon a matter, without directing how it shall act."  Id. (citations and internal quotation marks omitted).  Thus, predicate to any action by this Court to compel agency action must be the Plaintiffs' establishment that the agency has unlawfully failed to act.  As the Court remarked: 
[The] principal purpose of the APA limitations we have discussed--and of the traditional limitations upon mandamus from which they were derived--is to protect agencies from undue judicial interference with their lawful discretion, and to avoid judicial entanglement in abstract policy disagreements which courts lack both expertise and information to resolve.  If courts were empowered to enter general orders compelling compliance with broad statutory mandates, they would necessarily be empowered, as well, to determine whether compliance was achieved--which would mean that it would ultimately become the task of the supervising court, rather than the agency, to work out compliance with the broad statutory mandate, injecting the judge into day-to-day agency management. 
  SUWA, 124 S.Ct. at 2381.

 Thus, "failure to act" means "that an agency has failed to take a discrete agency action that it is required to take."  Id. at 2379.  The policy behind this is clear, namely:  "To protect agencies from undue judicial interference with their lawful discretion and to avoid judicial entanglement."  Id. at 2381.  It is not the role of the courts to conduct a "general judicial review" of agency actions.  Lujan, 497 U.S. at 899, 110 S.Ct. 3177.

 The Plaintiff-Intervenors have failed to demonstrate that the Federal Defendants have a mandatory duty to control wolf depredations.  The Court has examined the Plaintiff-Intervenors' reply brief very carefully and it is unable to find a reference to any regulation or statute that would create a non-discretionary duty requiring FWS to control depredations.  In fact a review of the relevant regulations clearly demonstrates that the Federal Defendants *1234 are not mandated to control wolf depredations: 
(v) The Service, or agencies authorized by the Service, may promptly remove (place in captivity or kill) any wolf the Service or agency authorized by the Service determines to present a threat to human life or safety.

 *   *   *   *   *   *
(vii) The Service or agencies designated by the Service may take wolves that are determined to be "problem" wolves.

 *   *   *   *   *   *
(ix) Service or other Federal, State, or tribal personnel may receive written authorization from the Service to take animals under special circumstances. Wolves may be live captured and translocated to resolve demonstrated conflicts with ungulate populations or with other species listed under the Act, or when they are found outside of the designated experimental population area.  Take procedures in such instances would involve live capture and release to a remote area or placement in a captive facility, if the animal is clearly unfit to remain in the wild.  Killing of wolves will be a last resort and is only authorized when live capture attempts have failed or there is clear endangerment to human life. 
(xi) Any employee or agent of the Service or appropriate Federal, State, or tribal agency, who is designated in writing for such purposes by the Service, when acting in the course of official duties, may take a wolf from the wild within the experimental population area... 
  50 C.F.R. § §  17.84(i)(3)(v), (vii), (ix) and (xi)(emphasis added).

 Frankly put, the Plaintiff-Intervenors have not demonstrated that the Federal Defendants are under a discrete non-ministerial duty to control the depredations.  The only arguably mandatory actions that FWS must take are related to "chronic problem wolves."  See 50 C.F.R. §  17.84(i)(3)(vii).  [FN19]  That is not to say that the Federal Defendants do not have the authority to control wolf depredations.  However, the authority granted to the Federal Defendants is discretionary in nature.  The regulations clearly demonstrate a legislative choice to create discretion on how to deal with the gray wolf depredation and human-wolf conflicts. [FN20]  As such, this Court lacks jurisdiction over these claims pursuant to the APA. See SUWA;  and *12355  U.S.C. §  706(1).  The Plaintiffs' and Plaintiff-Intervenors' complaint are really broad programmatic attacks on how the Federal Defendants are exercising their discretionary authority.  This type of claim is not cognizable under the APA. See SUWA, 124 S.Ct. at 2379-2380 ("The limitation to discrete agency action precludes the kind of broad programmatic attack we rejected in Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 110 S.Ct. 3177, 111 L.Ed.2d 695 (1990).").  As the Court noted in SUWA:

FN19. "All chronic problem wolves (wolves that deprecate on domestic animals after being moved once for previous domestic animal depredations) will be removed from the wild (killed or placed in captivity)."  50 C.F.R. §  17.84(i)(3)(vii).  Note that three criteria must be met before a wolf is considered a "problem wolf," specifically:  "(A) There must be evidence of wounded livestock or partial remains of a livestock carcass that clearly shows that the injury or death was caused by wolves.  Such evidence is essential since wolves may feed on carrion which they found and did not kill.  There must be reason to believe that additional livestock losses would occur if no control action is taken[;] (B) There must be no evidence of artificial or intentional feeding of wolves.  Improperly disposed of livestock carcasses in the area of depredation will be considered attractants.  Livestock carrion or carcasses on public land, not being used as bait under an agency authorized control action, must be removed or otherwise disposed so that it will not attract wolves[;][and] (C) On public lands, animal husbandry practices previously identified in existing approved allotment plans and annual operating plans for allotments must have been followed."  50 C.F.R. §  17.84(i)(3)(vii)(A-C).

FN20. By their very nature the gray wolf preys on other animals for survival, and at times the gray wolf preys on livestock.  This result is fully contemplated by the regulations, namely that there will be depredations.  50 C.F.R. §  17.84(i)(3)(ii).  How these depredations are mitigated, however, is left to the expertise and sound discretion of the FWS. 

The limitation to required agency action rules out judicial direction of even discrete agency action that is not demanded by law (which includes, of course, agency regulations that have the force of law).  Thus, when an agency is compelled by law to act within a certain time period, but the manner of its action is left to the agency's discretion, a court can compel the agency to act, but has no power to specify what the action must be.  For example, 47 U.S.C. §  251(d)(1) [47 USCS §  251(d)(1) ], which required the Federal Communications Commission "to establish regulations to implement" interconnection requirements "[w]ithin 6 months" of the date of enactment of the Telecommunications Act of 1996, would have supported a judicial decree under the APA requiring the prompt issuance of regulations, but not a judicial decree setting forth the content of those regulations. 
  SUWA, 124 S.Ct. at 2380.

 Without a mandate the Plaintiff-Intervenors cannot assert a reviewable claim under 5 U.S.C. §  706(1).

 b. NEPA Claims

 [7] The Plaintiff-Intervenors argue that the Federal Defendants have violated their duties under NEPA to supplement the environmental impact statement (EIS) for the original agency action analyzed in the final EIS (FEIS) pertaining to the 1994 rule which adopted the Western Recovery Plan for the gray wolf.  The Plaintiff-Intervenors assert that the Federal Defendants have never taken the requisite "hard look" at the environmental consequences of their demand that the gray wolf be protected throughout the State of Wyoming.

 The Federal Defendants argue that they completed the FEIS as part of the 1994 Rule and that is all that is required under NEPA. The Defendants contend that there is no ongoing obligation for the Federal Government to supplement an FEIS every time new information emerges.  The Defendants assert that the federal regulations related to NEPA simply require that an FEIS be available before decisions are made and before actions are taken.  Thus, the Defendants argue that after reintroduction of the gray wolf has taken place, no other federal action is left to occur.  The Defendants urge the Court to follow SUWA. In SUWA the Court held that supplementation under NEPA is "necessary only if there remains major Federal action to occur[.]"  SUWA, 124 S.Ct. at 2385 (internal quotations marks omitted)(quoting Marsh v. Oregon Natural Resources Council et al., 490 U.S. 360, 374, 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989)).  The Federal Defendants conclude that after the 1994 Rule was promulgated, there remains no more "major federal action" to take place.  [FN21]  The Court agrees.

FN21. The Federal Defendants also claim that the Plaintiff-Intervenors' allegations of a NEPA violation are barred by the civil action statute of limitation because the claim was not made within six years after the right of action first accrues.  See 28 U.S.C. §  2401(a).

 [8] Those seeking to enforce procedural requirements under NEPA must rely on the APA;  NEPA (unlike the ESA) confers no private right of action. *1236Committee to  Save the Rio Hondo v. Lucero, 102 F.3d 445, 447. (10th Cir.1996).  The Plaintiff-Intervenors must therefore satisfy the "statutory standing" requirements of the APA. Utah v. Babbitt, 137 F.3d 1193, 1203 (10th Cir.1998).  Specifically, they must establish that Defendants took "final agency action for which there is no other adequate remedy in court."  5 U.S.C. §  704;  Lujan, 497 U.S. at 882, 110 S.Ct. 3177;  and Colorado Farm Bureau Fed'n, 220 F.3d at 1173.

 The Plaintiff-Intervenors have failed to establish that the there has been a final agency action in this case which would implicate NEPA. As discussed above, the January 13, 2004 letter does not constitute final agency action for the purposes of the APA. The Plaintiff-Intervenors' additional claim that the "[Federal] Defendants' demand that the State of Wyoming adopt a plan for the purpose of protecting the gray wolf population outside of the Yellowstone Recovery Area" is not supported by the record.  The Plaintiff-Intervenors are attempting to manipulate the actions of the Federal Defendants into a NEPA claim.  The only action taken by the Federal Defendants was to inform the State of Wyoming that the Wyoming Plan was insufficient, in their opinion, to sustain the recovered gray wolf population.

 Plaintiff-Intervenors have failed to meet their burden of identifying a "final agency action" as defined in section 551(13) for us to review.  They therefore lack the statutory standing required to bring this claim under the APA. See, e.g., Chemical Weapons Working Group, Inc., 111 F.3d at 1494 (dismissal for lack of APA standing was correct since plaintiffs failed to explain how agency conduct was "agency action" under section 551(13)). Assuming, arguendo, that the Plaintiff-Intervenors have alleged a final agency action under the APA, their claim still fails under the rule announced in SUWA.

 [9] NEPA requires a federal agency to prepare an initial environmental impact statement as part of any "proposals for legislation and other major Federal actions significantly affecting the quality of the human environment." See 42 U.S.C. §  4332(2)(C).  As the Court cited in SUWA: 
Often an initial EIS is sufficient, but in certain circumstances an EIS must be supplemented.  See Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 370-374, 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989).  A regulation of the Council on Environmental Quality requires supplementation where "[t]here are significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts."  40 CFR §  1502.9(c)(1)(ii) (2003).  In Marsh, we interpreted §  4332 in light of this regulation to require an agency to take a "hard look" at the new information to assess whether supplementation might be necessary. 
  SUWA, 124 S.Ct. at 2384 (citations partially omitted).

 As the Court intimates above, requirements for a supplemental EIS are controlled by 40 C.F.R. §  1502.9(c)(1)(i)-(ii), which provides: 
(c) Agencies: 
(1) Shall prepare supplements to either draft or final environmental impact statements if: 
(i) The agency makes substantial changes in the proposed action that are relevant to environmental concerns;  or 
(ii) There are significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts.

 *1237 The Plaintiffs-Intervenors' contentions that the Federal Defendants need to supplement the EIS because the range of the wolf is being increased does not implicate the types of major actions contemplated by NEPA. Compare Marsh (building a dam).  Nor does their assertion comport with the regulation promulgated for wolf reintroduction, Section 17.84(i)(7)(ii) provides, in pertinent part that:  "The boundaries of the nonessential experimental population area will be...all of Wyoming."  50 C.F.R. §  17.84(i)(7)(ii).  If any NEPA violation occurred then it was at the inception of the wolf reintroduction, not at this stage in the program.

 Furthermore, the Plaintiff-Intervenors conflate the concepts of what is required for an initial EIS under NEPA and what circumstances are required for supplementation.  The Plaintiff-Intervenors cite to Holy Cross Wilderness Fund v. Madigan, 960 F.2d 1515 (10th Cir.1992), for the proposition that: 
Under NEPA, "major Federal actions significantly affecting the quality of the human environment" must be preceded by an environmental impact statement or EIS. 42 U.S.C. 4332(2)(C).  See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348-49, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989);  City of Aurora v. Hunt, 749 F.2d 1457, 1464 (10th Cir.1984);  Johnston v. Davis, 698 F.2d 1088, 1091 (10th Cir.1983).  The EIS requirement serves two important functions: 
It ensures that the agency, in reaching its decision, will have available, and will carefully consider, detailed information concerning significant environmental impacts;  it also guarantees that the relevant information will be made available to the larger audience that may also play a role in both the decisionmaking process and the implementation of that decision. 
  Holy Cross Wilderness Fund, 960 F.2d at 1521.

 However, that section of the opinion deals with what is needed for an initial EIS and has no bearing on the requirements for a supplemental EIS. Plaintiff-Intervenors' assertion that the Federal Defendants must supplement the FEIS to determine what effect the protection of the wolves throughout the State of Wyoming will have on the "quality of the human environment" is simply the wrong standard to apply.

 [10] An agency does not have to supplement an EIS or an EA "every time new information comes to light."  490 U.S. at 373, 109 S.Ct. 1851;  Friends of the Bow, 124 F.3d at 1218 (quoting Marsh ).  "To require otherwise," the Supreme Court has observed, "would render agency decision making intractable, always awaiting updated information only to find new information outdated by the time a decision is made." Marsh, 490 U.S. at 373, 109 S.Ct. 1851. Instead, "the issue is whether the subsequent information raises new concerns of sufficient gravity such that another, formal in-depth look at the environmental consequences of the proposed action is necessary."  Wisconsin v. Weinberger, 745 F.2d 412, 418 (7th Cir.1984);  see also S. Trenton Residents Against 29 v. Fed. Highway Admin., 176 F.3d 658, 663-64 (3d Cir.1999) (same).

 If the Wolf Coalition's argument is that the FEIS preparation for the 1994 Rule is inadequate, then it is surely barred by the statute of limitations discussed below.  However, if their argument is that the FEIS for the 1994 Rule needs to be supplemented, then the Court needs to focus its attention on that standard.  For supplementation, there needs to remain "major federal action to occur."  See SUWA, 124 S.Ct. at 2385.  The Plaintiff-Intervenors argue that the Federal Defendants' demand that Wyoming adopt specifically-*1238 designed protections for the sole purpose of securing the gray wolf population in areas of the State that the Federal Defendants previously concluded "were undesirable" satisfies the major federal action requirement.

 A survey of what various courts have concluded to be "major federal action" is instructive.  The plaintiffs in SUWA contended that BLM had not fulfilled its obligation under NEPA to supplement the EIS to take increased off-road vehicle use into account.  In SUWA the Court concluded that once BLM approved a land use plan major federal action came to an end and there was no obligation to supplement.  See SUWA, 124 S.Ct. at 2385.  In making its conclusion, the Court held that since BLM's approval of the land use plan was the action that required the initial EIS, and since that plan had already been approved, there was no ongoing federal action that could require supplementation.  Id.

 The Federal Defendants assert that SUWA is analogous to this case.  Specifically, the 1994 Rule for reintroduction of the wolves was the reason for the FEIS, and that once the rule was finalized there remained no further action.  This is a similar situation to BLM's approval of the land use plan. Once the land use plan went into effect, the need for supplementation of the EIS was at an end.  The Court agrees that the situation in SUWA is analogous.  In the instant case, once the reintroduction plan went into effect the need for supplementation was at an end.  Shifting the responsibility of management of the gray wolf recovery from the Federal Government to Wyoming is not a "major federal action" as contemplated by NEPA.

 [11] The Court also notes that the Plaintiff-Intervenors' claims under NEPA are barred by the statute of limitations for actions against the United States.  28 U.S.C. §  2401(a) provides in pertinent part:  "every civil action commenced against the United States shall be barred unless the complaint is filed within six years after the right of action first accrues[.]"  Simply put, the Plaintiff-Intervenors are bringing a decade old claim now. Furthermore, the Court is satisfied that there remains no further major federal action to take place, as defined in SUWA in this case, and thus the Plaintiff-Intervenors' claims under NEPA are not properly before the Court.

 c. Plaintiffs' Claims Arising Under the Guarantee Clause and Tenth Amendment of the United States Constitution

 The Plaintiffs claim that the letter FWS sent on January 16, 2004, amounts to a violation of both the Guarantee Clause and the Tenth Amendment of the United States Constitution.  The Plaintiffs argue that FWS's demand that the Wyoming Legislature enact a specific regulatory scheme is unconstitutional.  The Plaintiffs rely on the Supreme Court's opinion in New York v. United States, 505 U.S. 144, 112 S.Ct. 2408, 120 L.Ed.2d 120 (1992).

 The Plaintiffs assert that FWS is attempting to commandeer the legislative processes of Wyoming by demanding that Wyoming change its wolf management plan to comport with the ESA. The Plaintiffs argue that the Federal Defendants are motivated by their concern for "political correctness."  Furthermore, the Plaintiffs argue, Wyoming has asserted its legislative prerogative that "there are areas of Wyoming where wolves should not exist."  The Plaintiffs claim that the threat posed in the instant case, unregulated depredation of livestock and wild ungulates, is of greater concern to Wyoming than was the disposal of low-level radioactive hazardous waste by-products to New York. The Plaintiffs point out that in New York the Court stated that the threat that *1239 the State might miss out on a share of federal funds "d[id] not pose any realistic risk of altering the form or the method of functioning" of the State's government.  The Plaintiffs urge us not to come to the same conclusion as the Supreme Court.

 The Defendants counter by arguing that the Plaintiffs have failed to offer a justiciable issue under the Tenth Amendment or the Guarantee clause of the Constitution.  The Defendants argue that if a justiciable issue has been raised, the Plaintiffs' claims fall well short of the standards announced by the Supreme Court.

 In New York, New York State and two of its counties filed suit against the United States seeking declaratory relief that three incentive provisions within the Low-Level Radioactive Waste Policy Amendments Act of 1985, 42 U.S.C. §  2021b et seq. (the Act) were inconsistent with the Tenth Amendment and the Guarantee Clause.  The Tenth Amendment provides in pertinent part:  "powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States."  The Guarantee Clause of Article IV, §  4, provides that the United States shall "guarantee to every state...a Republican Form of Government."  The Act called on the various states to enact legislation to deal with the anticipated shortage of waste storage sites.  The incentives complained of by New York included monetary incentives, access incentives, and a take title incentive.

 The monetary incentive allowed states with disposal sites to impose surcharges on radioactive waste received by other states.  A portion of these surcharges were collected by the Secretary of Energy and placed in an escrow account. These collections held in escrow were then refunded to States that achieved certain milestones in developing sites to receive waste.  The access incentives authorized states and regional compacts with disposal sites to increase the costs of access to those sites, and then deny access altogether to states that had not complied with provisions of the Act. The third incentive was known as the take title provision.  This provision forced states that had not complied with the Act (providing for the disposal of all internally generated waste) to take title and possession of the waste.  The Act also provided that once the state had taken title that they were then liable for all damages that resulted from the states' failure to take possession of the waste.

 The Supreme Court held that the monetary incentives and the access incentives were consistent with the Tenth Amendment.  The Court, however, ruled that the take title provision was inconsistent with the Tenth Amendment.  The Court took issue with the take title provision, because it "commandeer[ed] the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program."  New York, 505 U.S. at 161, 112 S.Ct. 2408 (citations omitted).  The Court found that Congress had impermissibly compelled States to enact legislation to take title-an act that went beyond the powers granted to the National Legislature through Article I. In reaching its conclusion, however, the Court expressly discussed Congress' ability to encourage state participation in regulatory programs: 
This is not to say that Congress lacks the ability to encourage a State to regulate in a particular way, or that Congress may not hold out incentives to the States as a method of influencing a State's policy choices.  Our cases have identified a variety of methods, short of outright coercion, by which Congress may urge a State to adopt a legislative program consistent with federal interests. 
  New York, 505 U.S. at 166, 112 S.Ct. 2408.

 The Supreme Court identified two permissible ways that Congress may encourage *1240 States to enact regulatory regimes consistent with the prerogative of the National Legislature.  The first method involved a quid pro quo, whereby Congress may attach conditions on the receipt of federal funds. Id. The Court also recognized "Congress' power to offer States the choice of regulating [ ] activity according to federal standards or having state law pre-empted by federal regulation."  Id. The Supreme Court held that:  "By either of these methods, as by any other permissible method of encouraging a State to conform to federal policy choices, the residents of the State retain the ultimate decision as to whether or not the State will comply."  Id. at 168, 112 S.Ct. 2408.

 The Supreme Court more fully defined what it meant to commandeer a state's legislative processes in Reno v. Condon, 528 U.S. 141, 120 S.Ct. 666, 145 L.Ed.2d 587 (2000).  The Court held that "commandeering is...an inevitable consequence of regulating a state activity.  Any federal regulation demands compliance.  That a State wishing to engage in certain activity must take administrative and sometimes legislative action to comply with federal standards regulating that activity is a commonplace that presents no constitutional defects."  Condon, 528 U.S. at 150, 120 S.Ct. 666.  With these principles in mind the Court now examines the Plaintiffs' claims.

 [12] It is well settled that the ESA is a Constitutional exercise of Congressional authority under the Commerce Clause.  See Rancho Viejo, LLC v. Norton, 323 F.3d 1062 (C.A.D.C.2003), reh'g denied, reh'g en banc denied 334 F.3d 1158.  Wyoming claims that the instant case is analogous to New York in that the Federal Defendants have offered two choices:  (1) change Wyoming law to eliminate the predator classification for wolves, commit to maintaining at least fifteen packs by making wolves trophy game statewide, and change the definition of pack to six or more wolves traveling together in winter, or (2) the gray wolf will not be delisted and Wyoming will continue to suffer harm to its wildlife resources and its ability to exercise its "sovereign powers" to manage wildlife in Wyoming.  Wyoming has failed to demonstrate a claim arising under the Tenth Amendment.

 First, any Tenth Amendment claim must establish that Congress has legislated outside its enumerated powers.  New York, 505 U.S. at 156, 112 S.Ct. 2408.  If the Constitution empowers Congress to exercise management and preservation of endangered species through its power to regulate interstate commerce, "the Tenth Amendment expressly disclaims any reservation of that power to the States."  Wyoming v. U.S., 279 F.3d 1214, 1226 (10th Cir.2002)(quoting New York, 505 U.S. at 156, 112 S.Ct. 2408).  Wyoming has simply failed to show how Congress has violated the State's reserved powers by regulating the gray wolves via the ESA. Nor has Wyoming shown how the Federal Defendants have commandeered the States' legislative processes.  Even using Wyoming's characterization of the choices it faces does not evidence a cognizable claim under the Tenth Amendment.  Indeed, the Federal Defendants have spelled out what they believe is necessary for a successful delisting of the gray wolf.  Wyoming will suffer pre-emption of that regulation if it chooses to do nothing.  Neither choice is unconstitutional on its face.  See New York, 505 U.S. at 176, 112 S.Ct. 2408 ("A Choice between two unconstitutionally coercive regulatory techniques is no choice at all.").

 Wyoming is under no mandate to regulate gray wolves.  The letter sent to Wyoming critiquing the Wyoming Plan does not carry the force of law with it-Wyoming is free to ignore it.  But such an action is *1241 not without consequences.  If Wyoming chooses to ignore the letter and the critiques contained therein, the State simply will find itself perpetually pre-empted from regulating the gray wolf. [FN22]  Compare that result with the take title provision in New York:

FN22. This assumes that any petition that Wyoming may submit to the FWS to delist the gray wolf would be validly denied-a course of action that Wyoming has not taken. 

the take title incentive does not represent the conditional exercise of any congressional power enumerated in the Constitution.  In this provision, Congress has not held out the threat of exercising its spending power or its commerce power;  it has instead held out the threat, should the States not regulate according to one federal instruction, of simply forcing the States to submit to another federal instruction. 
  New York, 505 U.S. at 176, 112 S.Ct. 2408.

 The Federal Defendants urge us to follow the holdings in Hodel and FERC v. Mississippi, 456 U.S. 742, 102 S.Ct. 2126, 72 L.Ed.2d 532 (1982).  The Federal Defendants argue that those cases stand for the proposition that Congress can enumerate federal minimum standards that allow the States to meet their particular needs.  This concept is known as "cooperative federalism." While the Court feels these cases are instructive, the crux of the issues can be more than adequately addressed within the analytical framework presented in Condon and New York. That being said, the Court does not disagree with the Federal Defendants' reading of those cases, and agrees that the ESA does create minimum standards to which Wyoming must adhere.  See e.g. 50 C.F.R. §  424.13. The Federal Defendants have simply given Wyoming a roadmap by which it can navigate between the frontiers of the often contentious delisting process.

 The Federal Defendants have offered the State a permissible quid pro quo, namely that Wyoming establish a wolf management plan that comports with the ESA, or the Federal Defendants, though the ESA will continue to pre-empt Wyoming's regulation of the gray wolf.  This is exactly the type of encouragement deemed permissible by the Supreme Court in New York. See New York, 505 U.S. at 168, 112 S.Ct. 2408;  and Condon, 528 U.S. at 150- 151, 120 S.Ct. 666;  and Hodel v. Virginia Surface Mining & Reclamation Assn., Inc., 452 U.S. 264, 288, 101 S.Ct. 2352, 69 L.Ed.2d 1 (1981).  Wyoming's characterization of the Federal Defendant's actions as being politically motivated, and an attempt to foist "political correctness" on the people of Wyoming is neither a recognizable argument, nor does it have any place in a Tenth Amendment analysis.  The Court reiterates the Supreme Court's admonition to the States:  "Any federal regulation demands compliance.  That a State wishing to engage in certain activity must take administrative and sometimes legislative action to comply with federal standards regulating that activity is a commonplace that presents no constitutional defect."  Condon, 528 U.S. at 150-151, 120 S.Ct. 666 (citations omitted).

 The Court notes as well that the alleged harm being suffered by Wyoming, i.e. the Federal Defendants' failure to regulate gray wolf depredations, is entirely speculative and unproven at this stage of litigation.  Furthermore, the Tenth Circuit has plainly held that while the States have historically possessed broad powers over wildlife within their borders, such powers are not constitutionally based-and thus are susceptible to pre-emption.  See Wyoming v. United States of America, 279 F.3d 1214, 1226-1227 (citing Kleppe v. New Mexico, 426 U.S. 529, 96 S.Ct. 2285, 49 L.Ed.2d 34 (1976)).  Wyoming has failed to demonstrate an unlawful ultra vires action *1242 by the National Legislature in its regulation of the gray wolves, nor has Wyoming shown that the Federal Defendants in this case have commandeered the legislative processes of Wyoming.  The Federal Defendants' actions are entirely consistent with the Tenth Amendment.

 The Court also notes that a properly styled Tenth Amendment argument alleging that the Federal Defendants, and therefore Congress, is powerless to regulate gray wolves via the ESA on private or State lands because such regulation violates the Commerce Clause is meritless.  Time and again the courts of the United States have upheld the regulatory powers of Congress under the Commerce Clause;  woe be the court that deviates from this broad and well defined concept of Article I powers.  See Gibbs, 214 F.3d at 492 (holding that regulation of red wolves on private property is consistent with the Commerce Clause).  This assertion holds true even post United States v. Lopez, 514 U.S. 549, 115 S.Ct. 1624, 131 L.Ed.2d 626 (1995).  Simply put, no court of the United States has invalidated any ESA regulation for exceeding the powers delegated to Congress by the Commerce Clause.

 [13] Wyoming urges the Court to apply New York's analysis of constraints to the National Legislature contained in the Guarantee Clause, which cites: 
Under each, Congress offers the States a legitimate choice rather than issuing an unavoidable command.  The States thereby retain the ability to set their legislative agendas;  state government officials remain accountable to the local electorate.  The twin threats imposed by the first two challenged provisions of the Act--that New York may miss out on a share of federal spending or that those generating radioactive waste within New York may lose out-of-state disposal outlets--do not pose any realistic risk of altering the form or the method of functioning of New York's government.  Thus even indulging the assumption that the Guarantee Clause provides a basis upon which a State or its subdivisions may sue to enjoin the enforcement of a federal statute, petitioners have not made out such a claim in these cases. 
  New York, 505 U.S. at 185-186, 112 S.Ct. 2408.

 Wyoming claims that the FWS violated the Guarantee Clause when it "directly order[ed] the Wyoming Legislature to pass specific legislation," thus, abrogating Wyoming's "ability to set [its] legislative agenda" or that "state government officials remain accountable to the local electorate."  New York, 505 U.S. at 185, 112 S.Ct. 2408. Wyoming further argues that FWS's ultimatum to the Wyoming legislature to pass certain laws or the wolf would not be delisted posed a realistic risk of altering the form or method of functioning of Wyoming's government.  See Id. at 186, 112 S.Ct. 2408.  Wyoming asserts that the unregulated and marauding wolves are "decimating" the livestock and wild ungulate population, thus posing a threat to Wyoming's ability to manage any of its wildlife, and detrimentally affecting Wyoming's tax revenue from licensing and sales of sporting goods.

 The Federal Defendants argue that assuming a claim is justiciable under the Guarantee Clause and in order to make a valid claim, the offending behavior must fundamentally restructure the form of the state government.  The Federal Defendants point out that Wyoming is actually complaining about the effect that the ESA has on constraining its authority to regulate listed species and thus is more properly styled under a Tenth Amendment claim, and thus should be dismissed.

 The Guarantee Clause of the United States Constitution provides that "the United States shall guarantee to every *1243 State in this Union a Republican Form of Government...." U.S. Constitution, Art. IV §  4. In search of an analytical model on which to discuss Wyoming's claims, the Court first consults the words of the framers.  In Federalist No. 43, Madison wrote to the people of New York: 
In a confederacy founded on republican principles, and composed of republican members, the superintending government ought clearly to possess authority to defend the system against aristocratic or monarchial innovations.  The more intimate the nature of such a union may be, the greater interest have the members in the political institutions of each other;  and the greater right to insist that the forms of government under which the compact was entered into should be SUBSTANTIALLY maintained.  But a right implies a remedy;  and where else could the remedy be deposited, than where it is deposited by the Constitution?  Governments of dissimilar principles and forms have been found less adapted to a federal coalition of any sort, than those of a kindred nature.  "As the confederate republic of Germany," says Montesquieu, "consists of free cities and petty states, subject to different princes, experience shows us that it is more imperfect than that of Holland and Switzerland."  "Greece was undone," he adds, "as soon as the king of Macedon obtained a seat among the Amphictyons."  In the latter case, no doubt, the disproportionate force, as well as the monarchical form, of the new confederate, had its share of influence on the events.  It may possibly be asked, what need there could be of such a precaution, and whether it may not become a pretext for alterations in the State governments, without the concurrence of the States themselves. 
These questions admit of ready answers.  If the interposition of the general government should not be needed, the provision for such an event will be a harmless superfluity only in the Constitution.  But who can say what experiments may be produced by the caprice of particular States, by the ambition of enterprising leaders, or by the intrigues and influence of foreign powers?  To the second question it may be answered, that if the general government should interpose by virtue of this constitutional authority, it will be, of course, bound to pursue the authority.  But the authority extends no further than to a GUARANTY of a republican form of government, which supposes a pre-existing government of the form which is to be guaranteed.  As long, therefore, as the existing republican forms are continued by the States, they are guaranteed by the federal Constitution.  Whenever the States may choose to substitute other republican forms, they have a right to do so, and to claim the federal guaranty for the latter.  The only restriction imposed on them is, that they shall not exchange republican for anti-republican Constitutions;  a restriction which, it is presumed, will hardly be considered as a grievance. 
  The Federalist No. 43 (James Madison) (emphasis in original).

 Madison's clarity of the purpose behind the Guarantee Clause is blinding.  Plainly Madison believed that the Guarantee Clause was necessary to ensure that the States themselves would not devolve into less than democratic forms of government.  His point is well taken that governments bound together into a federal system must share similar systems of governance, namely republican democracies.

 Madison contends that the "general government should interpose by virtue of this constitutional authority[.]"  Id. It seems then that the remedy flows to the general government to ensure that the States do not enact "anti-republican" forms of government.  *1244 In this sense Wyoming's suit against the United States claiming usurpation of its republican form of government is not a remedy that it can enforce under the Guarantee Clause.  This view would substantially limit the scope of the Guarantee Clause.  However, the Court is not blind to the interpretations of the Guarantee Clause, and its evolution.

 The first major case dealing with the Guarantee Clause was Luther v. Borden. [FN23]  In that case Chief Justice Tawney determined that the question as to who properly represented the lawful government of Rhode Island was non-justiciable as it was a political question.  The holding that emerged was that the Guarantee Clause itself was non-justiciable.  Modernly, the question of whether the Guarantee Clause is justiciable is less clear.  See Baker v. Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962)(holding that a reapportionment case is not foreclosed from judicial review if it is based on the Equal Protection Clause rather than the Guarantee Clause);  cf.  Coyle v. Smith, 221 U.S. 559, 565, 31 S.Ct. 688, 55 L.Ed. 853 (1911)(holding that Congress cannot tell a state where to locate its capital).  For our purposes, the obiter dicta in New York regarding the Guarantee Clause is instructive.

FN23. 48 U.S. (7 How.) 1, 12 L.Ed. 581 (1849).

 In New York the Court opined that the Guarantee Clause may foreclose Congressional mandates to the States if those mandates upset a state's ability to set its legislative agendas so that state government officials remain accountable to the local electorate, or if the mandates pose a realistic risk of altering the form or method of the state's functioning government.  See New York, 505 U.S. at 185-186, 112 S.Ct. 2408.  Thus, insofar as the Guarantee Clause is a check on the power of the Federal Government, it is only a relief valve for the most extreme examples of Congressional usurpation of a state's governmental processes. [FN24]

FN24. The only example that would fit this model that comes to mind would be the Federal Government arresting pro-confederate members of the Maryland General Assembly in 1861.  See http:// www.mdarchives.state.md.us/msa/stagser/s1259/121/7590/html/0000.html

 Here there has been no such action by the National Legislature, a fortiori, FWS. The mandates complained of by Wyoming flow from the authority of Congress via the Commerce Clause.  This authority spawned the ESA, a valid exercise of Congressional legislation.  The mandates complained of by Wyoming are not mandatory.  As discussed above, FWS through the ESA has simply given Wyoming conditions by which it could take over the management of the gray wolves. Wyoming is free not to accept those conditions, however, the consequence is continued pre-emption.  The actions under the ESA do not endanger Wyoming's legislative prerogative, nor do they risk altering the form or method of functioning of Wyoming's government.

 In sum, the challenged actions of the Federal Defendants are consistent with the powers delegated to them by Congress through the ESA via the Commerce Clause, and these actions do not invade any province of Wyoming's state sovereignty reserved by the Tenth Amendment.

Conclusion
 Therefore, this Court lacks jurisdiction to review the Plaintiffs' and Plaintiff-Intervenors' claims under the §  706(2) of the APA because the Plaintiffs have failed to demonstrate that the January 13, 2004 letter constituted final agency action for the purposes of the APA. Furthermore, neither the Plaintiffs nor the Plaintiff-Intervenors can assert jurisdiction under §  706(1) because they have failed to establish *1245 that the Federal Defendants have a mandatory duty to delist the gray wolf, or lack discretion as to management of the wolf depredations.  Thus, the Court cannot review the claims that the Federal Defendants have violated the ESA. Under the analysis provided above, neither the Plaintiffs nor the Plaintiff-Intervenors have succeeded on the merits of any of their claims in this litigation because §  706 of the APA does not provide any basis for this Court to set aside or compel agency action under these circumstances.

 The Court is at a loss to explain the actions of the State of Wyoming.  The statutory mechanisms, namely the petition process, are in place for the State to create a reviewable record.  This action, if it had been taken, would have forced the Federal Defendants to make choices under hard deadlines set by Congress.  It would have also triggered the "best science available" mandate, and much of the Federal Defendants' arguments presented here would have melted away, allowing this Court to reach the merits of many of Wyoming's claims.  The statutory requirements are not mere bureaucratic hoops to jump through, but rather are the stated will of Congress, and the people, and as such should be adhered to with great care.

 This case touches the heart of federalism.  The complaints filed here are not cognizable under the limited jurisdiction of this Court. This does not mean that the Court is not sympathetic to the claims being made, however, the arguments brought to this Court are more appropriately laid at the feet of the Wyoming Congressional delegation. [FN25]  This Court is not in the position to step into the shoes of the Secretary of the Interior and begin administrating the Endangered Species Act. Nor is this Court in a position to micro-manage the Fish and Wildlife Service's authority to manage the gray wolf population.  This Court does not represent either the legislative or executive powers, and therefore cannot in good faith craft the type of relief prayed for by the Plaintiffs and Plaintiff-Intervenors.

FN25. The Court notes that Governor Freudenthal intends to address Wyoming's concerns regarding the ESA to the Federal Government.  See http://www.casperstartribune.net/articles/2005/03/0 1/news/wyoming/ba0e9662a93fa11b87256fb600695b88.txt.

 Accordingly, and for the foregoing reasons it is hereby

 ORDERED that the Plaintiffs' and Plaintiff-Intervenors' prayers for injunctive relief pursuant to 5 U.S.C. § §  706(1), (2) are DENIED. It is further

 ORDERED that Plaintiffs' prayer for injunctive relief pursuant to the Tenth Amendment and Guarantee Clause of the United States Constitution is DENIED.  It is further,

 ORDERED that the Plaintiffs' and Plaintiff-Intervenors' prayers for declaratory relief are DENIED.  It is further

 ORDERED that Plaintiffs' and Plaintiff-Intervenors' claims under 16 U.S.C. §  1533 et seq.(ESA) are DISMISSED.  It is further

 ORDERED that the Plaintiff-Intervenors' claims under 42 U.S.C. §  4321 et seq.  (NEPA) are DISMISSED.  It is further

 ORDERED that the above captioned case be DISMISSED WITHOUT PREJUDICE in its entirety.

 360 F.Supp.2d 1214, 60 ERC 1189
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Supreme Court of Wyoming.
Rich CATHCART, Rodney "Pete" Anderson, Scott Zimmerman and Keith
Kennedy, Appellants (Plaintiffs),
v.
Joseph B. MEYER, Wyoming Secretary of State, in his official capacity,
Appellee (Defendant),
and
Jack Adsit and U.S. Term Limits Foundation, Appellees (Intervenors/Defendants).
Joseph B. Meyer, Wyoming Secretary of State, in his official capacity,
Appellant (Defendant),
v.
Rich Cathcart, Rodney "Pete" Anderson, Scott Zimmerman and Keith Kennedy,
Appellees (Plaintiffs).
Jack Adsit and U.S. Term Limits Foundation, Appellants 
(Intervenors/Defendants),
v.
Rich Cathcart, Rodney "Pete" Anderson, Scott Zimmerman and Keith Kennedy,
Appellees (Plaintiffs).
Nos. 04-32, 04-33, 04-34.
May 4, 2004.

Background:  State legislators and electors sought declaration that term limit law was unconstitutional and sought to enjoin Secretary of State from enforcing law. Secretary of State asserted affirmative defenses of standing, laches, estoppel, waiver, adequate remedy at law, failure to state a claim upon which 
relief can be granted and constitution's reservation of rights to people to reform, alter or abolish government. The District Court, Laramie County, Nicholas G. Kalokathis, J., entered order rejecting affirmative defenses and order certifying questions to the Supreme Court. 

  Holdings:  The Supreme Court, Voigt, J., held that: 
  (1) electors and legislators had standing to challenge term-limit law; 
  (2) challenge to term-limit law was not barred by laches; 
  (3) challenge to term-limit law was justiciable controversy; 
  (4) challenge to term-limit law was not governed by 30-day limitations period for challenges to initiative election procedures; 
  (5) cause of action accrued and four-year limitations period began to run when legislators and electors were actually faced with legislators being foreclosed from re-election; and 
  (6) term-limit law was unconstitutional.
 Certified questions answered, and order rejecting affirmative defenses affirmed.
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In construing the state constitution, the Supreme Court looks first to the plain and unambiguous language to determine intent of the framers, and if the language is plain and unambiguous, there is no need for construction, and Supreme Court presumes the framers intended what was plainly expressed.
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Every statement in the constitution must be interpreted in light of the entire document, with all portions thereof read in pari materia.
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Rule that a statute that enumerates the subjects or things on which it is to operate, or the persons affected, or forbids certain things, is to be construed as excluding from its effect all those not expressly mentioned--expressio unius est exclusio alterius--is applicable in construing constitutional provisions.
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In construing constitutional provisions, courts will not ignore the general spirit of the instrument.
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360k28(1) Most Cited Cases
Statute limiting terms of state legislators violated unambiguous and exclusive provisions of the Wyoming Constitution providing eligibility requirements for membership in the state legislature, even though constitution gave people right to alter, reform, or abolish form of government and term limits were adopted by ballot initiative; right of people to alter form of government was limited to adoption of laws by constitutionally established means, term-limit law added qualifications for office that could only be altered by constitutional amendment, and constitution prohibited any law to condition political rights upon circumstance or condition, such as incumbency.  Const. Art. 1, § §  1, 3; Art. 3, § §  2, 52; Art. 6, § §  1, 2, 15; Wyo.Stat.Ann. §  22-5- 103.
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Provision of state constitution recognizes the ultimate right of the people to  "alter, reform or abolish" government, through peaceful means or otherwise, but when read in pari materia with the rest of the constitution, it does not contemplate the adoption of laws under the existing government, whether by legislation or initiative, other than through constitutionally established means.  Const. Art. 1, §  1.
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Inherent and reserved powers of the people do not include, under state constitution, the right to enact via the initiative a law that could not be enacted by the legislature.  Const. Art. 1, §  1.
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Rule that statutes are presumed to be constitutional is a rule of construction, not an independent rule of law.
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Courts have a duty to maintain the constitutionality of a statute where possible, but there is an equally imperative duty to declare a statute unconstitutional if it transgresses the state constitution.
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If no person can be elected to an office who does not possess constitutional qualifications, it follows that any person who does possess them may be elected.  Const. Art. 3, §  2.
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Constitutionally prescribed qualifications for holding a constitutional office are exclusive.
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 Before HILL, C.J., and GOLDEN, LEHMAN, KITE, and VOIGT, JJ.

 VOIGT, Justice.

 [¶  1] Two incumbent state legislators and two electors challenge the constitutionality of Wyoming's initiative-engendered term limit statute.  These cases come to us from the district court via W.R.A.P. 11 certified questions and W.R.C.P. 54(b) certification of an order rejecting affirmative defenses.  We affirm the district court's rejection of the affirmative defenses and we find the term limit statute unconstitutional.

CERTIFIED QUESTIONS
1. Is the term limit law for state elected officials (Wyo.Stat.Ann. §  22- 5-103), whether adopted by initiative or legislative action, constitutional and enforceable, given the qualifications enumerated in Article 6, § §  2 and 15;  Article 3, §  2;  and Article 4, § §  2 and 11 of the Wyoming Constitution? 
2. Does the term limit law (Wyo.Stat.Ann. §  22-5-103) violate the appellants' right to vote, given the provisions of Article 6, §  2 of the Wyoming Constitution? 
3. Do the reserved powers of the people under the Wyoming Constitution include the right to alter the government by initiative or by statute with regard to the time period any one person can hold any particular state office? [[[[ [FN1]]

FN1. For clarity, the wording of this question differs slightly from its wording in our order accepting certification. 

4. Is this action barred by the doctrine of laches or by a statute of limitations?

PROCEDURAL BACKGROUND
 [¶  2] On January 7, 2004, two Laramie County state legislators and two Laramie County residents (collectively "the appellants") filed a complaint in district court seeking a declaration that Wyoming's term limit law is unconstitutional, and asking the district court to enjoin the secretary of state from enforcing it.  On January 23, 2004, the secretary of state answered the complaint by asserting the constitutionality of the statute and by asserting the affirmative defenses of standing, laches, estoppel, waiver, adequate remedy at law (repeal), failure to state a claim upon which relief can be granted (no justiciable controversy/political question), failure to state a claim upon which relief can be granted (statute of limitations in Wyo. Stat. Ann. §  1- 3-109 (LexisNexis 2003)), failure to state a claim upon which relief can be granted (statute of limitations in Wyo. Stat. Ann. §  22-24-122 (LexisNexis 2003)), and the constitution's reservation to the people of the right to reform, alter or abolish government in any manner as they may think proper.

 [¶  3] On February 13, 2004, the district court allowed a Wyoming citizen and a national research and education foundation dedicated to the preservation of term limit legislation to intervene as party defendants.  On the same date, the district court also entered the order rejecting affirmative defenses that is the subject of these consolidated appeals.  Finally, on February 20, 2004, the district court entered its Revised Order Certifying Questions.  On February 23, 2004, this Court entered its Notice of Agreement to Answer Certified Questions, Order Consolidating Related Appeals, Order Establishing Briefing Schedule, and Order of Setting for Oral Argument.  The next day, a Supplemental Order on Briefing of Certified Questions ordered briefing on certain additional *1055 constitutional provisions.  Oral arguments were heard on March 24, 2004.

FACTS [FN2]
 
FN2. The facts set forth herein have been gleaned from the Revised Stipulation of Facts filed in the district court on February 13, 2004.

 [¶  4] In the 1992 general election, Wyoming voters approved an initiative that limited the number of terms of office that could be served by certain of its elected federal and state officials. [FN3]  The relevant portion of that initiative, as amended by the legislature in 1995, is currently found at Wyo. Stat. Ann. §  22-5-103 (LexisNexis 2003):

FN3. The question of congressional term limits is not presently before this Court, that matter having been decided against state-imposed term limits in United States Term Limits, Inc. v. Thornton, 514 U.S. 779, 115 S.Ct. 1842, 131 L.Ed.2d 881 (1995).  See Dwayne A. Vance, State-Imposed Congressional Term Limits:  What Would the Framers of the Constitution Say?, 1994 B.Y.U. L.Rev. 429 (1994) and Martin E. Latz, The Constitutionality of State-Passed Congressional Term Limits, 25 Akron L.Rev. 155 (1991). 

 §  22-5-103. Legislative service;  limits on ballot access;  state offices 
(a) Notwithstanding any other provision of Wyoming law, the secretary of state or other authorized official shall not certify the name of any person as the nominee or candidate for the office sought, nor shall that person be elected nor serve in that office if the following will occur: 
(i) The person, by the end of the current term of office will have served, or but for resignation, would have served eight (8) or more years in any sixteen (16) year period in the office for which the candidate is seeking nomination or election, except, that any time served in that particular office prior to January 1, 1993, shall not be counted for purposes of this term limit.  This provision shall apply to the offices of governor, secretary of state, state auditor, state treasurer, and state superintendent of public instruction; 
(ii) The person, by the end of the current term of office will have served, or but for resignation, would have served twelve (12) or more years in any twenty-four (24) year period as a state representative, except that any time served in the office of state representative prior to January 1, 1993, shall not count for purposes of this term limit; 
(iii) The person, by the end of the current term of office will have served, or but for resignation, would have served twelve (12) or more years in any twenty-four (24) year period as a state senator, except that any time served as a state senator prior to January 1, 1993, shall not be counted for purposes of this term limit.

 [¶  5] The initiative also contained a specific statement of "findings and declarations": 
(a) The people of the state of Wyoming hereby find and declare as follows: 
(i) State and federal representatives who remain in office for extended periods of time become preoccupied with their own reelection and for that reason devote more effort to campaigning for their office than making legislative decisions for the good of the people of Wyoming; 
(ii) State and federal representatives have become too closely aligned with the special interest groups who provide contributions and support for their reelection campaigns, provide special favors and intense lobbying, all of which causes corruption or the appearance of corruption of the legislative system; 
(iii) Entrenched incumbency has discouraged qualified citizens from seeking office and lead to a lack of competitiveness and a decline in robust debate of issues important to the people of Wyoming; 
(iv) Due to the appearance of corruption and the lack of competitiveness for entrenched incumbency seats, there has been a reduction in voter participation which is counter-productive in a representative democracy; 
(v) The people of the state of Wyoming have determined that the declarations and findings contained herein threaten their vital interest in maintaining *1056 the integrity of their state and federal office holders and avoiding the appearance of corruption and lack of response to the needs of the people of Wyoming.  It is their purpose and intent in enacting this law that term limitations is the best method by which to insure that these vital interests are guarded for the people of the state. 
  1992 Initiative No. 1, §  2.

 [¶  6] Appellant Cathcart is a current member of the Wyoming Senate who will have served twelve years by the end of this term.  Appellant Anderson is a current member of the Wyoming House of Representatives who will have served twelve years by the end of this term.  Both Cathcart and Anderson meet all the qualifications for holding office contained in Wyo. Const. art. 3, §  2 and art. 6, § §  2 and 15.  Appellants Zimmerman and Kennedy are both residents and qualified electors of Laramie County who are represented in the legislature by Cathcart and Anderson.  The term limit law precludes Zimmerman and Kennedy from voting in the next election for Cathcart and Anderson for their current positions, and it precludes Cathcart and Anderson from being elected to the same.

STANDARD OF REVIEW
 [1][2][3][4] [¶  7] When questions of law are certified to this court pursuant to W.R.A.P. 11, we rely entirely on the district court's factual determinations.  BP America Production Co. v. Madsen, 2002 WY 135, ¶  4, 53 P.3d 1088, 1090 (Wyo.2002).  The question of the constitutionality of a statute is a question of law.  Reiter v. State, 2001 WY 116, ¶  7, 36 P.3d 586, 589 (Wyo.2001) (quoting V-1 Oil Co. v. State, 934 P.2d 740, 742 (Wyo.1997)).  Our standard of review in such cases has been described as follows: 
"In reviewing a constitutionally based challenge to a statute, we presume the statute to be constitutional and any doubt in the matter must be resolved in favor of the statute's constitutionality.  Thomson v. Wyoming In-Stream Flow Committee, 651 P.2d 778, 789-90 (Wyo.1982).  [Appellant] bears the burden of proving the statute is unconstitutional.  Pfeil v. Amax Coal West, Inc., 908 P.2d 956, 961 (Wyo.1995)." 
  Reiter, 2001 WY 116, ¶  7, 36 P.3d at 589 (quoting V-1 Oil Co., 934 P.2d at 742).  In Reiter, we went on to characterize the burden of challenging the constitutionality of a statute as being "heavy," in that the appellant must " ' "clearly and exactly show the unconstitutionality beyond any reasonable doubt."  ' " Reiter, 2001 WY 116, ¶  7, 36 P.3d at 589 (quoting Michael v. Hertzler, 900 P.2d 1144, 1146 (Wyo.1995) and Miller v. City of Laramie, 880 P.2d 594, 597 (Wyo.1994)).

DISCUSSION
AFFIRMATIVE DEFENSES
  Procedural Background

 [¶  8] As mentioned above, the secretary of state raised nine affirmative defenses in his answer to the complaint:  standing, laches, estoppel, adequate remedy at law (repeal), waiver, failure to state a claim (justiciable controversy/political question), failure to state a claim (period of limitations in Wyo. Stat. Ann. §  1-3-109), failure to state a claim (period of limitations in Wyo. Stat. Ann. §  22-24-122), and the people's reserved right to reform, alter or abolish government.  The intervenors raised the same defenses in their answer.

 [¶  9] During the hearing on the motion to intervene, the district court summarily rejected all of the affirmative defenses.  A written order to that effect subsequently was entered, in which order the district court certified that the matter was final for purposes of appeal under W.R.C.P. 54(b).  [FN4]  The district court took this somewhat precipitous action specifically to assist in getting the entire matter before this Court in a timely *1057 manner. [FN5]  The rejection of the affirmative defenses is the subject of the appeals in Docket Nos. 04-33 and 04-34.  For some reason not made clear in the record or in the parties' briefs, three of those defenses--laches and the statutes of limitations--were also presented as a certified question under W.R.A.P. 11. [FN6]  We accepted that certified question, but we have since concluded that W.R.A.P. 11 certification is not an appropriate mechanism for reviewing questions of such nature that have been determined by the district court.  Consequently, we will address the affirmative defenses as they have been presented in the two appeals.

FN4. W.R.C.P. 54(b) states, in pertinent part: 
Judgment upon multiple claims or involving multiple parties.--When more than one claim for relief is presented in an action, whether as a claim, counterclaim, cross-claim, or third-party claim, or when multiple parties are involved, the court may direct the entry of a final judgment as to one or more but fewer than all of the claims or parties only upon an express determination that there is no just reason for delay and upon an express direction for the entry of judgment.

FN5. The filing period for these legislative offices is during May 2004.

FN6. W.R.A.P. 11.01 states, in pertinent part: 
The supreme court may answer questions of law certified to it by a federal court or a state district court, and a district court may answer questions of law certified to it by a circuit court, municipal court or an administrative agency, if there is involved in any proceeding before the certifying court or agency a question of law which may be determinative of the cause then pending in the certifying court or agency and concerning which it appears there is no controlling precedent in the decisions of the supreme court.

 [¶  10] An additional issue concerning the affirmative defenses has arisen as a result of the manner in which they have or have not been raised before this Court.  In the appellate brief of the secretary of state, the ninth affirmative defense--the reserved powers of the people--is the primary focus of the central constitutional argument, and separate arguments are presented only as to laches and the statutes of limitations.  In their appellate brief, the intervenors complain generally about the district court's summary disposition of the affirmative defenses, but they raise separate arguments only in regard to laches, estoppel, and the statutes of limitation.  Like the secretary of state, the intervenors have argued the issue of the reserved powers of the people as part of their constitutional argument and do not make a distinct argument on that issue as an affirmative defense.  Despite these procedural peculiarities, we have concluded that the material facts are not in dispute and that this Court is able to address on the merits the district court's rejection of the affirmative defenses.

  Standing

 [¶  11] In Jolley v. State Loan and Inv. Board, 2002 WY 7, ¶  6, 38 P.3d 1073, 1076 (Wyo.2002), we reiterated our rules for determining whether a party has standing to bring a particular matter before the courts: 
Standing is a legal concept designed to determine whether a party is sufficiently affected to insure that the court is presented with a justiciable controversy.  Roe v. Board of County Commissioners, Campbell County, 997 P.2d 1021, 1022 (Wyo.2000) (quoting Memorial Hospital of Laramie County v. Department of Revenue and Taxation of State of Wyoming, 770 P.2d 223, 226 (Wyo.1989) and Washakie County School District Number One v. Herschler, 606 P.2d 310, 316 (Wyo.1980)). 
"The doctrine of standing is a jurisprudential rule of jurisdictional magnitude.  At its most elementary level, the standing doctrine holds that a decision-making body should refrain from considering issues in which the litigants have little or no interest in vigorously advocating.  Accordingly, the doctrine of standing focuses upon whether a litigant is properly situated to assert an issue for judicial or quasi-judicial determination.  A litigant is said to have standing when he has a "personal stake in the outcome of the controversy."  This personal stake requirement has been described in Wyoming as a "tangible interest" at stake.  The tangible interest requirement guarantees that a litigant is sufficiently interested in a case to present a justiciable controversy." 
State ex rel. Bayou Liquors, Inc. v. City of Casper, 906 P.2d 1046, 1048 (Wyo.1995) (quoting Schulthess v. Carollo, 832 P.2d 552, 556-57 (Wyo.1992) (citations omitted)). 
Roe, 997 P.2d at 1022-23.

 [5] [¶  12] The facts of this case do not present a serious challenge to the standing of the appellant legislators and the appellant electors to bring this declaratory judgment *1058 action. [FN7]  Without immediate judicial attention, the appellant legislators will be unable to seek re-election and the appellant electors will be unable to cast a ballot for those legislators.  The term limit law has an immediate and profound impact upon the appellants' interests.  Furthermore, we have relaxed the standing requirement where matters of great public interest or importance are involved.  Jolley, 2002 WY 7, ¶  9, 38 P.3d at 1077.  No one in this controversy disputes its public significance.  We conclude that the appellants have standing to bring this action.

FN7. Wyo. Stat. Ann. §  1-37-103 (LexisNexis 2003) states: 
Any person interested under a deed, will, written contract or other writings constituting a contract, or whose rights, status or other legal relations are affected by the Wyoming constitution or by a statute, municipal ordinance, contract or franchise, may have any question of construction or validity arising under the instrument determined and obtain a declaration of rights, status or other legal relations.

  Laches 
  [6][7][8][9] [¶  13] [T]he doctrine of laches also applies to declaratory judgment actions.  See Anderson [v. Wyoming Dev. Co., 60 Wyo. 417], 154 P.2d 318 [ (1944) ]. The defense of laches is a form of equitable estoppel based on a[n] unreasonable delay by a party in asserting a right. Laches does not depend on the passage of time alone;  the plaintiff must be chargeable with lack of diligence in failing to proceed more promptly. Campbell County Sch. Dist. v. Catchpole, 6 P.3d 1275, 1284 (Wyo.2000). Laches will apply when the delay has worked injustice, prejudice, or disadvantage to the defendant.  Id. 
We have said: 
"The length of time during which the party neglects the assertion of his rights which must pass in order to show laches varies with the peculiar circumstances of each case, and is not, like the matter of limitations, subject to an arbitrary rule.  It is an equitable defense, controlled by equitable considerations, and the lapse of time must be so great, and the relations of the defendant to the rights such, that it would be inequitable to permit the plaintiff to now assert them." 
Hammond v. Hammond, 14 P.3d 199, 201 (Wyo.2000) (quoting Anderson, 154 P.2d at 346).  Should an aggrieved party neglect the assertion of his rights for an amount of time that works injustice, prejudice, or disadvantage to the defendant, laches would apply to prevent a later action. 
  Cox v. City of Cheyenne, 2003 WY 146, ¶ ¶  32-33, 79 P.3d 500, 510  (Wyo.2003).  "A claim of laches is comprised of two elements--inexcusable delay and injury, prejudice, or disadvantage to the defendants or others." Dorsett v. Moore, 2003 WY 7, ¶  9, 61 P.3d 1221, 1224 (Wyo.2003). Application of the equitable defense of laches depends upon the circumstances of each case and is addressed to the sound discretion of the district court. The standard of review is abuse of discretion.  Moncrief v. Sohio Petroleum Co., 775 P.2d 1021, 1024-25 (Wyo.1989).

 [¶  14] The secretary of state contends that the appellants are guilty of unreasonable delay in bringing this action because they have been on notice as to its effect for twelve years, and he identifies the harm caused by this delay as "prejudice [to] those who left office on the presumptive validity of term limits."  To these contentions, the intervenors add the allegation that the filing of this case was purposefully delayed to create a "political frenzy" and to inhibit defense of the term limit statute.  Both of the appellees rely upon Cole v. State ex rel. Brown, 2002 MT 32, 308 Mont. 265, 42 P.3d 760, 762 (Mont.2002), wherein the Montana Supreme Court applied the doctrine of laches to bar two state legislators and two electors from challenging that state's term limit law nine years after it was enacted by initiative.

 [¶  15] The appellants counter these arguments by reminding this Court that laches has historically been reserved "for those rare cases where a protracted acquiescence by plaintiff induces a defendant to undertake substantial activities in reliance on the acquiescence."  First Nat. Bank of Lander v. First Wyoming Sav. and Loan Ass'n, 592 P.2d 697, 702 (Wyo.1979). Further, the appellants distinguish Cole by noting that it did *1059 not involve a challenge to the constitutional validity of the term limit law, but rather a challenge to the procedures by which the initiative was enacted.

 [10] [¶  16] The district court rejected application of laches based on its conclusion that the doctrine of "continuing harm" applied. [FN8]  We will find that the district court did not abuse its discretion in rejecting laches, but we will do so upon other grounds revealed in the record, as we may do. Masinter v. Markstein, 2002 WY 64, ¶  8, 45 P.3d 237, 241 (Wyo.2002). Primarily, we find that it was not unreasonable for the appellant legislators to bring this action only after deciding to seek re-election for the upcoming term of office.  When else would the action have been more appropriate? Certainly, allegations of a lack of standing or a lack of a justiciable controversy would have had more force were the legislators not actually faced with a term limit. Similarly, the appellant electors would have been unable to contend that their voting rights were being infringed were they not actually faced with an election where their chosen candidates were unable to seek re-election.  Furthermore, litigation is costly, time-consuming, and stressful; it was not unreasonable for the appellants to attempt to avoid those consequences until the time that such appeared to be unavoidable.  Had the term limit law been repealed in the interim, or had the legislators decided for other reasons not to run again for office, this litigation would have been unnecessary.

FN8. In their appellate briefs, the parties either ignored this justification for the district court's rejection of laches or claimed an inability to find any law on the matter.  No doubt, the district court was referring to the concept of "continuing injury" as it may affect application of the statute of limitations.  See Young v. Young, 709 P.2d 1254, 1259 (Wyo.1985) and Black's Law Dictionary 789 (7th ed.1999).

 [¶  17] We decline to recognize any precedential value in Cole under the circumstances of this case.  First, Cole itself distinguishes a procedural attack on the method by which an initiative was adopted from a substantive constitutional attack, applying laches only in the former situation.  Cole, 2002 MT 32, ¶  31, 42 P.3d at 764.  Second, we simply cannot agree with the Montana Supreme Court's assessment of prejudice to those who in the interim chose not to seek re-election: 
Moreover, to consider Plaintiffs' challenge now, after CI-64 has been in place for nine years, would prejudice those who have relied upon its presumptive validity.... At least some of the executive officers and a large number of state legislators left office in 2000 based upon CI-64's presumptive validity.  These former officeholders, their supporters and other potential candidates who made decisions based on CI-64's presumptive validity would be prejudiced by Plaintiffs' late-filed action. 
  Id., 2002 MT 32, ¶  32, 42 P.3d at 764.  We reject this approach because we see no cause-and-effect relationship between the action of the appellants in filing this action at this particular time and any harm other potential candidates may have suffered from their own decisions not to seek re-election. Those potential candidates, if any, were not harmed by the appellants' decision to seek redress;  they were harmed, if at all, by their own inaction and inattention to their constitutional rights. [FN9]

FN9. We say "if any" because, unlike the situation in Cole, the record in the present case does not reveal any Wyoming state legislators who left office based upon the presumptive validity of this state's term limit law.  This is the first election since the law's adoption wherein the twelve-year limitation would have an effect.

  Estoppel

 [¶  18] In their respective answers to the complaint, both the secretary of state and the intervenors stated simply that the appellants "should be estopped from pursuing this action."  During the brief exchange in the district court concerning the affirmative defenses, counsel for the secretary of state elaborated by stating "[t]here is an estoppel argument that the legislature or legislators are estopped from challenging the law they passed."  The district court made no detailed ruling in rejecting estoppel.

 [¶  19] Neither in his appellate brief nor in oral argument has the secretary of state made any argument supporting the application of estoppel in this case.  The intervenors, however, have developed the estoppel *1060 argument by contending as follows:  (1) the legislature amended the term limit law in 1995 to equalize the temporal limitation for senators and representatives;  (2) the appellant legislators both voted for this amendment;  (3) the appellant legislators should be bound by their official acts;  (4) the appellant legislators took an oath to uphold the state constitution;  and (5) by now asserting a position inconsistent with their previous publicly expressed acts, the appellant legislators "invite scrutiny."

 [11] [¶  20] We decline to address this estoppel argument because it lacks cogent analysis and it is not supported by citation to pertinent legal authority.  See In re "H" Children, 2003 WY 155, ¶  48, 79 P.3d 997, 1011 (Wyo.2003) and Garnick v. Teton County School Dist. No. 1, 2002 WY 18, ¶  37, 39 P.3d 1034, 1050 (Wyo.2002).  All that the intervenors have done is to analogize to the doctrine of judicial estoppel, which prohibits parties from maintaining inconsistent positions in judicial proceedings.  Markstein v. Countryside I, L.L.C., 2003 WY 122, ¶  27, 77 P.3d 389, 397 (Wyo.2003) (quoting Amoco Production Co. v. Board of County Com'rs of County of Sweetwater, 2002 WY 154, ¶  17, 55 P.3d 1246 ¶  17 (Wyo.2002)).  We are not prepared, at least without more compelling guidance, to adopt a "legislative estoppel" doctrine whereby a legislator, in his individual capacity, is forevermore barred from challenging the constitutionality of a statute for which he voted in his official capacity.  Beyond that, it must be remembered that Wyoming's term limit law was adopted by initiative, not by legislation.  The appellant legislators' later vote to ameliorate some of the effects of the law is not necessarily inconsistent with their present position that it is unconstitutional.

  Waiver

 [12][13][14][15] [¶  21] "A waiver is 'the intentional relinquishment of a known right that must be manifested in some unequivocal manner.'  " O'Donnell v. Blue Cross Blue Shield of Wyoming, 2003 WY 112, ¶  12, 76 P.3d 308, 313 (Wyo.2003) (quoting Jensen v. Fremont Motors Cody, Inc., 2002 WY 173, ¶  16, 58 P.3d 322, 327 (Wyo.2002)).  The three elements of waiver are (1) an existing right;  (2) knowledge of the right;  and (3) an intent to relinquish it.  Jensen, 2002 WY 173, ¶  16, 58 P.3d at 327. " 'While the necessary intent for waiver may be implied from conduct, the conduct should speak the intent clearly.'  " Id. (quoting Murphy v. Stevens, 645 P.2d 82, 93 (Wyo.1982)).  Waiver is especially difficult to prove where the allegation is based on silence: 
A thorough explanation of "intent to waive" is given in 28 Am.Jur.2d Estoppel and Waiver §  209 (2000).  This section explains, "mere silence is no waiver unless there is an obligation to speak, or if the silence or inaction is for so long a period as to show intention to yield a known right."  ... We cannot point to a single instance where we have held that mere silence and delay in asserting a claim without more constitutes the unequivocal manifestation of intent required for a claim of waiver.  To the contrary, we have held that simply failing to commence an action sooner does not mean that a plaintiff waives any right that he had.  Flygare v. Brundage, 76 Wyo. 350, 302 P.2d 759, 764 (1956). 
  Jensen, 2002 WY 173, ¶  20, 58 P.3d at 327-28 (emphasis in original).  Finally, waivers of statutory and constitutional rights are not favored. Id., 2002 WY 173, ¶  22, 58 P.3d at 328.

 [16] [¶  22] Despite listing waiver as an affirmative defense in their answers to the complaint, neither appellee has presented a waiver argument to this court.  We have mentioned the elements of waiver and discussed the doctrine to a limited extent to demonstrate that it differs from, and was not, therefore, covered by the appellees' contentions in regard to laches or estoppel.  Because the appellees have presented neither cogent analysis nor citation to pertinent authority, we will affirm the district court's rejection of waiver as an affirmative defense.

  Adequate Remedy at Law (Repeal)

 [17][18] [¶  23] The focus of the parties and both the district court and this Court has been upon the constitutional and declaratory judgment aspects of this case.  The complaint, however, also contained a request for *1061 injunctive relief.  As an equitable remedy, an injunction is not available where there is an adequate remedy at law. Polo Ranch Co. v. City of Cheyenne, 2003 WY 15, ¶  26, 61 P.3d 1255, 1264 (Wyo.2003) (quoting Weiss v. Pedersen, 933 P.2d 495, 498-99 (Wyo.1997)).  We presume that this is the legal context within which the appellees have raised "adequate remedy at law" as an affirmative defense.

 [¶  24] We decline to make any ruling on the injunctive aspects of this case.  While it is true that the district court summarily rejected this affirmative defense along with all the others, it did not issue an injunction and the matter of an injunction has not been raised in this Court by any of the parties to this appeal.  In particular, neither of the appellees has attempted to demonstrate to this Court how the fact that the legislature could repeal a statute somehow shuts the courthouse door on a plaintiff who wants to assert that his constitutional rights are being violated by that statute.  Without cogent analysis or citation to pertinent legal authority, we will not consider the matter.

  Justiciable Controversy/Political Question

 [19][20][21][22] [¶  25] The full statement of this affirmative defense by both appellees is as follows:  "The Complaint fails to state a claim upon which relief may be granted as it fails to state a 'justiciable controversy' and involves a political question."  This language suggests that the defense is presented pursuant to W.R.C.P. 12(b)(6), which dictates how certain defenses are to be presented, but no particular issue is raised as to the application of that procedural rule.  At the outset, we will note that the lack of a justiciable controversy and the existence of a political question are related concepts, but not wholly interchangeable: 
"Under the umbrella of the justiciable controversy concept stand 'the political question[s] doctrine, the administrative questions doctrine, the advisory opinions doctrine, the feigned and collusive cases doctrine, the doctrine of standing, the doctrine of ripeness, and the doctrine of mootness.'  Reiman [Corp. v. City of Cheyenne], 838 P.2d [1182] at 1186 [ (Wyo.1992) ]. 'These doctrines are premised upon jurisprudential principles which are designed to promote judicial economy and the wise exercise of judicial power.'  Id." 
  In re SNK, 2003 WY 141, ¶  17, 78 P.3d 1032, 1037 (Wyo.2003) (quoting  Southwestern Public Service Co. v. Thunder Basin Coal Co., 978 P.2d 1138, 1142-43 (Wyo.1999)).  The concept of a justiciable controversy generically describes controversies that are fit for judicial resolution, with the individual doctrines aimed at isolating the circumstances in which courts should withhold decisions.  Reiman Corp. v. City of Cheyenne, 838 P.2d 1182, 1186 (Wyo.1992).  The political questions doctrine focuses upon those matters where there is " 'a textually demonstrable constitutional commitment of the issue to a coordinate political department;  * * * or the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government;  * * * or the potentiality of embarrassment from multifarious pronouncements by various departments on one question.'  " State ex rel. Schieck v. Hathaway, 493 P.2d 759, 762-63 (Wyo.1972) (quoting Baker v. Carr, 369 U.S. 186, 82 S.Ct. 691, 710, 7 L.Ed.2d 663 (1962)).  See also Zancanelli v. Central Coal & Coke Co., 25 Wyo. 511, 173 P. 981, 984 (1918).  While the appellees have included the political questions doctrine as part of their affirmative defense characterized as the lack of a justiciable controversy, they have presented no argument or authority supporting application of the doctrine and we will not further consider it.

 [23] [¶  26] The existence of a justiciable controversy is a jurisdictional prerequisite to the presentation of a claim for relief under the Uniform Declaratory Judgments Act. White v. Board of Land Com'rs, 595 P.2d 76, 79 (Wyo.1979).  We previously have identified the elements necessary to establish a justiciable controversy under that Act: 
1. The parties have existing and genuine, as distinguished from theoretical, rights or interests. 
2. The controversy must be one upon which the judgment of the court may effectively operate, as distinguished from a debate or argument evoking a purely political, *1062 administrative, philosophical or academic conclusion. 
3. It must be a controversy the judicial determination of which will have the force and effect of a final judgment in law or decree in equity upon the rights, status or other legal relationships of one or more of the real parties in interest, or, wanting these qualities to be of such great and overriding public moment as to constitute the legal equivalent of all of them. 
4. The proceedings must be genuinely adversary in character and not a mere disputation, but advanced with sufficient militancy to engender a thorough research and analysis of the major issues. 
  Cox, 2003 WY 146, ¶  10, 79 P.3d at 505 (quoting Reiman Corp., 838 P.2d at 1186).

 [24] [¶  27] Citing to Anderson v. Wyoming Development Co., 60 Wyo. 417, 154 P.2d 318, 336 (1944), the appellees contend that there is no justiciable controversy presently before this Court because the appellants are barred from pursuing a declaratory judgment action by the doctrine of laches or by the applicable statutes of limitations.  This argument must fail because, elsewhere in this opinion, we have concluded that the appellants' action is not so barred.  Furthermore, this Court has already recognized that the right to seek election to a public office for which one has proper qualifications, and the effect of any limitation upon that right upon the electors' right to vote, are so fundamental and of such great public interest and importance that the rule requiring the existence of a justiciable controversy should be relaxed or should not be followed.  Brimmer v. Thomson, 521 P.2d 574, 578 (Wyo.1974).

 [¶  28] All of the elements of a justiciable controversy exist in these cases.  The battle is existing and real, it is of a truly adversarial nature, and the decision of this Court will act as a final determination of the rights of the parties.  Even were that not so, the matter is of such public import as to satisfy the jurisdictional requirements of the Uniform Declaratory Judgments Act.

  Statutes of Limitations

 [¶  29] A "statute of limitations" in a civil action is defined as follows: 
A statute establishing a time limit for suing in a civil case, based on the date when the claim accrued (as when the injury occurred or was discovered).... The purpose of such a statute is to require diligent prosecution of known claims, thereby providing finality and predictability in legal affairs and ensuring that claims will be resolved while evidence is reasonably available and fresh. 
  Black's Law Dictionary 1422 (7th ed.1999).  There are two statutes of limitations of arguable application in the present case--Wyo.  Stat. Ann. §  1-3-105(a)(iv)(C) (LexisNexis 2003) and Wyo. Stat. Ann. §  22-24-122.  [FN10]  They read as follows:

FN10. In his answer to the complaint, the secretary of state actually raised as an affirmative defense the ten-year period of limitations found in Wyo. Stat. Ann. §  1-3-109, and that is the statute mentioned in the certified questions.  The intervenors' answer, however, referred both to Wyo. Stat. Ann. §  1-3-109 and to Wyo. Stat. Ann. §  1-3- 105(a)(iv)(C).  As we noted in Cox, 2003 WY 146, ¶  28, 79 P.3d at 509, the latter statute of limitations governs declaratory judgment actions, and that is the statute that both appellees have argued before this Court. 

(a) Civil actions other than for the recovery of real property can only be brought within the following periods after the cause of action accrues: 
... 
(iv) Within four (4) years, an action for: 
... 
(C) An injury to the rights of the plaintiff, not arising on contract and not herein enumerated[.] 
  Wyo. Stat. Ann. §  1-3-105. 
Any person aggrieved by any determination made under this article, by the secretary of state or by the attorney general, may bring an action in the district court of Laramie county to have the determination reviewed by filing application within thirty (30) days of the date on which notice of the determination was given. 
  Wyo. Stat. Ann. §  22-24-122.

 [25][26][27] [¶  30] Wyoming is a "discovery state," which means that the statute of limitations *1063 is triggered when the plaintiff knows or has reason to know of the existence of a cause of action.  Amoco Production Co. v. EM Nominee Partnership Co., 2 P.3d 534, 542 (Wyo.2000).  "The statute begins to run from the first time claimants are chargeable with information which should lead them to believe they have a claim."  Rawlinson v. Cheyenne Bd. of Public Utilities, 2001 WY 6, ¶  12, 17 P.3d 13, 16 (Wyo.2001).  The application of a statute of limitations is a mixed question of law and fact, unless, as here, the material facts are not in dispute.  In such case, the question is one of law.  McCreary v. Weast, 971 P.2d 974, 978 (Wyo.1999) (quoting Mills v. Garlow, 768 P.2d 554, 555 (Wyo.1989)).  While statutes of limitation should be liberally construed to effect their intention, courts may not extend a statute by liberal construction to claims not clearly barred thereunder.  Gustafson v. Bridger Coal Co., 834 F.Supp. 352, 357 (D.Wyo.1993);  John Meier & Son, Inc. v. Horse Creek Conservation Dist. of Goshen County, 603 P.2d 1283, 1287 (Wyo.1979);  51 Am.Jur.2d Limitation of Actions §  54 (2000).

 [28] [¶  31] We will first discuss the thirty-day period of limitations found in Wyo. Stat. Ann. §  22-24-122.  The right of the people to adopt laws through the initiative process is found in Wyo. Const. art. 3, §  52.  The constitution does not contain a period of limitation for challenging an initiative, but it does provide that "[a]dditional procedures for the initiative and referendum may be prescribed by law."  Wyo. Const. art. 3, §  52(f).

 [¶  32] Wyo.  Stat. Ann. §  22-24-122 is part of Title 22 (Elections), Chapter 24 (Initiative and Referendum).  Those statutes are the "procedures prescribed by law" for implementation of the constitutionally created initiative right.  The thirty-day period of limitation contained in Wyo. Stat. Ann. §  22-24-122 clearly and unambiguously applies only to determinations made by the secretary of state or by the attorney general "under this article...."  [FN11] It just as clearly and unambiguously does not apply to substantive constitutional challenges to particular laws adopted via initiative.  No doubt, the period is so short--thirty days--because it is intended only to bar challenges to the election, itself, not to the law thereby adopted.  We conclude that the thirty-day period of limitations found in Wyo. Stat. Ann. §  22-24-122 does not act to bar constitutional challenges seeking declaratory and injunctive relief from a law adopted by the initiative process.  This conclusion does not conflict with the plurality opinion in Wyoming Nat. Abortion Rights Action League v. Karpan, 881 P.2d 281, 289-90 (Wyo.1994), where the facial constitutionality of a proposed initiative was challenged as part of a challenge to the secretary of state's decision to place the initiative on the ballot.  In that case, the complaint for declaratory and injunctive relief was brought within the thirty-day period, and no other period of limitation was at issue.  See also Snell v. Johnson County School Dist. No. 1, 2004 WY 19, ¶ ¶  14-18, 86 P.3d 248, 254-56 (Wyo.2004) (constitutional claim related to bond election procedures, but not constitutional claim related to use of bond funds, subject to election code statute of limitations).

FN11. Article 1 of Chapter 24 contains the initiative and referendum election procedures.

 [29] [¶  33] The appellees' second statute of limitations argument is based upon the four-year period of limitations found in Wyo. Stat. Ann. §  1- 3-105(a)(iv)(C).  The appellees contend that the appellants knew or had reason to know of the existence of their constitutional claims either in 1992 when the secretary of state accepted the term limit initiative for placement on the ballot, or in 1993 when the law went into effect.  Neither appellee cites any specific authority where a court applied a statute of limitations to bar a claim in a similar situation.  Rather, they rely on our general discovery jurisprudence.

 [¶  34] We recently addressed the courts' role in enforcing statutes of limitation: 
Statutes of limitations are pragmatic devices to save courts from stale claim litigation.  Duke v. Housen, 589 P.2d 334, 340 (Wyo.), cert. denied, 444 U.S. 863, 100 S.Ct. 132, 62 L.Ed.2d 86 (1979).  Such statutes represent legislative and public policy controlling the right to litigate.  Id. They are arbitrary by their very nature, and we must give full force to the applicable *1064 statutes without regard to the merits of the particular claim.  Id. When a statute of limitations is being considered, the nature and extent of the injury and the amount of money damages involved are only significant in the effect they may have on when the cause of action arose and when the time expired for pursuing the applicable judicial remedy.  589 P.2d at 340. 
  Rawlinson, 2001 WY 6, ¶  9, 17 P.3d at 15-16 (emphasis added). Even though the present cases do not involve an injury and money damages, the emphasized language from Rawlinson is helpful in determining when the appellants' cause of action accrued in these cases.

 [¶  35] A specific plaintiff's cause of action for a tort, such as a motor vehicle accident, can readily be seen to be discoverable at such time as that specific plaintiff realizes that he or she was injured by the tortious conduct.  Similarly, a specific plaintiff's cause of action for breach of contract can readily be seen to be discoverable at such time as that specific plaintiff realizes that he or she was injured by the breach.  But what about all of the potential plaintiffs whose constitutional rights to seek public office or to vote may have been violated by the enactment of a term limit law, whether by initiative or legislation?  Does the statute of limitation begin to run for everyone alike on the day the law is adopted?  Or does it begin to run on that date only for those persons presently in public office?  Did it also begin to run on that date for persons only later elected to public office, or does it begin to run for those persons on the date they take office?  In answering those questions we should be mindful that the statute of limitations is only a tool for avoiding the adjudication of stale claims;  it is not an end in itself.

 [¶  36] We hold that in the context of the present case, the appellant legislators' causes of action did not accrue until they were actually faced with the reality of being foreclosed from seeking re-election, and that the appellant electors' causes of action did not accrue until they were actually faced with the reality of not being able to vote for their chosen candidates. We reach this decision for several reasons.  First, the fact that the term limit law impinges upon fundamental constitutional rights inclines us toward a restrictive application of the statute of limitations.  Second, holding that the statute begins to run upon adoption of the term limit law would affect the rights of not just the present litigants, but of untold numbers of potential future office-holders and electors who had no reason in 1992 or 1993 to recognize the law's impact upon them ten or twenty years later.  And third, these are not stale claims in the sense that witnesses have disappeared, or memories have faded, or evidence has been lost.  The constitutional issues do not depend upon anything that happened in 1992.  For that reason, application of the statute of limitations to bar this action would not serve the statute's identified purpose.  We affirm the district court's rejection of the appellees' affirmative defenses based upon the statutes of limitation.

CONSTITUTIONALITY
 [30] [¶  37] The parties have not addressed this issue, but we note that the constitutionality of a statute may only be questioned by a party whose rights are affected thereby.  Stagner v. Wyoming State Tax Com'n, 682 P.2d 326, 331 (Wyo.1984);  Alberts v. State, 642 P.2d 447, 452 (Wyo.1982). Likewise, a party cannot assert that a statute is unconstitutional as to other persons or classes of persons.  Mahaney v. Hunter Enterprises, Inc., 426 P.2d 442, 444 (Wyo.1967).  These precepts suggest that the appellant legislators cannot raise the question of the constitutionality of the term limit law as it affects the qualifications for governor found in Wyo. Const. art. 4, §  2, and for secretary of state, auditor, treasurer, and superintendent of public instruction found in Wyo. Const. art. 4, §  11.  Furthermore, the appellant voters have not alleged an inability to vote for particular candidates for the executive branch offices.  Accordingly, we will limit our holding to those constitutional provisions involving legislative qualifications.

 [¶  38] We will consider several constitutional provisions in the ensuing discussion.  Of primary significance are the following: 
*1065 All power is inherent in the people, and all free governments are founded on their authority, and instituted for their peace, safety and happiness;  for the advancement of these ends they have at all times an inalienable and indefeasible right to alter, reform or abolish the government in such manner as they may think proper. 
  Wyo. Const. art. 1, §  1. 
Since equality in the enjoyment of natural and civil rights is only made sure through political equality, the laws of this state affecting the political rights and privileges of its citizens shall be without distinction of race, color, sex, or any circumstance or condition whatsoever other than individual incompetency, or unworthiness duly ascertained by a court of competent jurisdiction. 
  Wyo. Const. art. 1, §  3. 
Senators shall be elected for the term of four (4) years and representatives for the term of two (2) years.  The senators elected at the first election shall be divided by lot into two classes as nearly equal as may be.  The seats of senators of the first class shall be vacated at the expiration of the first two years, and of the second class at the expiration of four years.  No person shall be a senator who has not attained the age of twenty-five years, or a representative who has not attained the age of twenty-one years, and who is not a citizen of the United States and of this state and who has not, for at least twelve months next preceding his election resided within the county or district in which he was elected. 
  Wyo. Const. art. 3, §  2. 
(a) The people may propose and enact laws by the initiative, and approve or reject acts of the legislature by the referendum. 
... 
(g) The initiative shall not be used to ... enact that prohibited by the constitution for enactment by the legislature. 
  Wyo. Const. art. 3, §  52. 
The rights of citizens of the State of Wyoming to vote and hold office shall not be denied or abridged on account of sex.  Both male and female citizens of this state shall equally enjoy all civil, political and religious rights and privileges. 
  Wyo. Const. art. 6, §  1. 
Every citizen of the United States of the age of twenty-one years and upwards, who has resided in the state or territory one year and in the county wherein such residence is located sixty days next preceding any election, shall be entitled to vote at such election, except as herein otherwise provided. 
  Wyo. Const. art. 6, §  2. 
No person except a qualified elector shall be elected or appointed to any civil or military office in the state.... 
  Wyo. Const. art. 6, §  15.

 [31] [¶  39] We have said numerous times that, in construing the state constitution, this Court follows the same rules that govern construction of a statute, and that our fundamental purpose is to ascertain the intent of the framers.  Director of Office of State Lands & Investments v. Merbanco, Inc., 2003 WY 73, ¶  33, 70 P.3d 241, 252 (Wyo.2003);  Geringer v. Bebout, 10 P.3d 514, 520-21 (Wyo.2000);  Management Council of Wyoming Legislature v. Geringer, 953 P.2d 839, 843 (Wyo.1998);  Brimmer, 521 P.2d at 580.  We look first to the plain and unambiguous language to determine intent.  Merbanco, 2003 WY 73, ¶  33, 70 P.3d at 252;  Riedel v. Anderson, 2003 WY 70, ¶  39, 70 P.3d 223, 234 (Wyo.2003);  Geringer, 10 P.3d at 521;  Management Council, 953 P.2d at 843.  If the language is plain and unambiguous, there is no need for construction, and we presume the framers intended what was plainly expressed.  Geringer, 10 P.3d at 521;  Management Council, 953 P.2d at 843;  Rasmussen v. Baker, 7 Wyo. 117, 50 P. 819, 821 (1897).

 [32][33][34] [¶  40] Every statement in the constitution must be interpreted in light of the entire document, with all portions thereof read in pari materia. [FN12]  Management Council, 953 P.2d at 845;  *1066Thomson v. Wyoming  In-Stream Flow Committee, 651 P.2d 778, 790 (Wyo.1982).

FN12. In pari materia means that all provisions relating to the same matter are read together.  Black's Law Dictionary, supra, at 794. 

Our cases explain that every statement in the constitution must be interpreted in light of the entire document, rather than as a series of sequestered pronouncements, and that the constitution should not be interpreted to render any portion of it meaningless, with all portions of it read in pari materia and every word, clause and sentence considered so that no part will be inoperative or superfluous. 
  Geringer, 10 P.3d at 520.  Furthermore, the rule that a statute that enumerates the subjects or things on which it is to operate, or the persons affected, or forbids certain things, is to be construed as excluding from its effect all those not expressly mentioned--expressio unius est exclusio alterius--is applicable in construing constitutional provisions.  In re West Highway Sanitary and Imp. Dist., 77 Wyo. 384, 317 P.2d 495, 504 (1957).  And finally, in construing constitutional provisions, courts will not ignore the general spirit of the instrument.  Thomson, 651 P.2d at 782; Witzenburger v. State ex rel. Wyoming Community Development Authority, 575 P.2d 1100, 1129 (Wyo.1978);  Schaefer v. Thomson, 240 F.Supp. 247, 253 (D.Wyo.1964).

 [¶  41] Before we apply these tenets of construction to the issues at hand, it is necessary that we first identify those issues.  The best way to do that is to relate the positions taken by the parties.  The appellants contend that the term limit law is unconstitutional because it adds qualifications for holding office to the exclusive qualifications found in the constitution.  The appellants further contend that the people cannot do through an initiative what the legislature cannot do by legislation.  Finally, the appellants argue that the constitution may only be supplemented or changed through the formal amendment process. [FN13]

FN13. Wyo. Const. art. 20 provides specific procedures whereby amendments may be proposed by the legislature and adopted at a general election, or may be adopted at a constitutional convention proposed by the legislature and approved at a general election.

 [¶  42] In their appellate briefs, the appellees took an unqualified stance in favor of the people's "reserved" rights and power.  The secretary of state's appellate brief opened with the following passage from the Declaration of Independence: 
That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed.  That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on such principles and organizing its power in such form, as to them shall seem most likely to effect their Safety and Happiness. 
  After averring that Wyo. Const. art. 1, §  1 "echoes these words," the secretary of state argued that "[t]he rights reserved and retained by the people upon the creation of the government are superior to the rights enumerated in the Constitution."  The intervenors made a similar argument:  "As articulated in Article 1, §  1, the power inherent in the people provides the foundation for Wyoming's system of government.  If that system is only subject to changes and improvements originating from within, the people have no effective means of protecting their indefeasible right."

 [¶  43] By raising these arguments, the appellees have brought into question the very nature of constitutional government.  The Declaration of Independence was, after all, a document intended to justify a revolution.  By ascribing the same intent to Wyo. Const. art. 1, §  1, the appellees appear to have taken the position that the constitution, itself, authorizes the extra-constitutional exercise of power by the people. [FN14]  We find that notion troublesome, given the function of a constitution:

FN14. They may not be alone in that contention.  In an appendix to his dissent in Scales v. United States, 367 U.S. 203, 275, 81 S.Ct. 1469, 6 L.Ed.2d 782 (1961), Justice Douglas included the Wyoming Constitution as one of fifteen making "specific provision for the right of revolution...." 

As used herein, the word "constitution" means a declaration of fundamental laws or principles for the government of a nation *1067 or state.  A constitution represents the supreme written will of the people regarding the framework for their government.  Where a constitution asserts a certain right, or lays down a certain principle of law or procedure, it speaks for the entire people as their supreme law, and it is the paramount authority for all that is done in pursuance of its provisions.  A constitution thus embodies fundamental values and articulates the citizens' common aspirations for constitutional governance and the rule of law.  A state constitution is likewise the supreme written will of the people of a state regarding the framework for their government and is subject only to the limitations found in the Federal Constitution.  Although a constitution may be either written (as in the case of the United States) or unwritten (as in the case of Great Britain), the word "constitution," as applied to the organization of our federal and state governments, always implies a written document which is understood to have been enacted by the direct action of the people, providing for the form of their government and defining the powers of the several departments within it, thus creating a fundamental law which is absolute and unalterable except through amendment by the people from which it emanated. 
  16 Am.Jur.2d Constitutional Law §  1 (1998) (footnotes omitted);  see also 1 Thomas M. Cooley, Constitutional Limitations 4 (Walter Carrington ed.1927).

 [35][36][37] [¶  44] We conclude that Wyo. Const. art. 1, §  1 recognizes the ultimate right of the people to "alter, reform or abolish" government, through peaceful means or otherwise, but when read in pari materia with the rest of the constitution, it does not contemplate the adoption of laws under the existing government, whether by legislation or initiative, other than through constitutionally established means.  The appellees conceded as much at oral argument when they conceded that Wyo. Const. art. 1, §  1 is limited by Wyo. Const. art. 3, §  52(g).  In other words, the inherent and reserved powers of the people do not include, under this constitution, the right to enact via the initiative a law that could not be enacted by the legislature. More than a century ago, this Court recognized that the power of the people to change government is controlled by the constitution: 
The sovereignty resides in the people, although, by written constitutions, they have delegated the exercise of sovereign powers to several departments. The people "retain in their own hands a power to control the governments they create as far as they have thought needful to do so;  and the three departments are responsible to and subject to be ordered, directed, changed, or abolished by them.  But this control and direction must be exercised in the legitimate mode previously agreed upon."  Cooley, Const.  Lim. 598. 
  Rasmussen, 50 P. at 822.  The "legitimate mode previously agreed upon" is the constitutional amendment process found in Wyo. Const. art. 20.

 [¶  45] The conclusion that the people cannot do via the initiative what the legislature cannot do by legislation leads to the next question, which is the nature and extent of the legislature's authority under the Wyoming Constitution.  We have said that a constitution is not a grant but a limitation upon legislative power.  Witzenburger, 575 P.2d at 1124;  State v. Snyder, 31 Wyo. 333, 225 P. 1102, 1105 (1924).  Consequently, the legislature may enact any law not expressly or inferentially prohibited by the constitution.  Merbanco, 2003 WY 73, ¶  45, 70 P.3d at 256;  Witzenburger, 575 P.2d at 1124;  Budge v. Board of Com'rs of Lincoln County, 29 Wyo. 35, 208 P. 874, 876 (1922).  This plenary power of the legislature is the rule for all purposes of civil government, and a prohibition to exercise a particular power is an exception.  State ex rel. Bennett v. Barber, 4 Wyo. 56, 32 P. 14, 16 (1893).

 [¶  46] Returning now to the rules of construction guiding this inquiry, we must first decide whether the constitution is ambiguous in regard to legislative qualifications.  Wyo. Const. art. 3, §  2 is certainly unambiguous;  to be a senator, one must be at least twenty-five years of age, and to be a representative, one must be at least twenty-one years of age.  Both senators and representatives must be *1068 United States citizens and must have resided in the appropriate county or district for at least twelve months. Other constitutional provisions concerning eligibility for legislative office are equally unambiguous.  Under Wyo. Const. art. 3, §  8, members of the legislature may not be appointed to any civil office during their respective term.  Under Wyo. Const. art. 6, §  15, only qualified electors may be elected or appointed to civil office.  And art. 6, §  19 prohibits anyone holding one of certain positions under the United States from holding a state office.

 [¶  47] The precise question, of course, is not whether the constitution establishes unambiguous qualifications for holding legislative office.  Rather, the precise question is whether the constitutional qualifications are unambiguously meant to be exclusive.  The affirmative answer to that question lies in Wyo. Const. art. 1, §  3, where the framers mandated that "the laws of this state affecting the political rights and privileges of its citizens shall be without distinction of race, color, sex or any circumstance or condition whatsoever other than individual incompetency, or unworthiness duly ascertained by a court of competent jurisdiction."  (Emphasis added.)  The emphasized language leaves no doubt that no law--whether enacted by the legislature through the legislative process or by the people through the initiative process--may condition "political rights and privileges" upon a "circumstance or condition" such as incumbency. And Wyo. Const. art. 6, §  1 clearly identifies "holding office" as one of those political rights and privileges.

 [38][39] [¶  48] We must be careful not to forget that, where a statute or constitutional provision is unambiguous, there is no need to apply the various rules of construction.  In particular, the rule that statutes are presumed to be constitutional is a rule of construction, not an independent rule of law.  Courts do, indeed, have a duty to maintain the constitutionality of a statute where possible, but there is an equally imperative duty to declare a statute unconstitutional if it transgresses the state constitution. Wyoming Coalition v. Wyoming Game and Fish Com'n, 875 P.2d 729, 732 (Wyo.1994);  Witzenburger, 575 P.2d at 1114.

 [¶  49] We must also be careful not to forget that this case is not about whether term limits are a good idea.  The question is simply whether it was the framers' intent to allow the legislature to add qualifications to those established in the constitution.  In reading the pertinent provisions in pari materia, and in light of the general spirit of the instrument, we have concluded there was no such intent.  In that regard, the leading commentators on the Wyoming Constitution have identified numerous constitutional constraints on legislative power, showing the framers' mistrust of the legislative process.  Robert B. Keiter & Tim Newcomb, The Wyoming State Constitution 6, 13 (Greenwood Press 1993).  This mistrust was not unprecedented.  One hundred years earlier, the framers of our federal constitution debated whether legislative bodies should be permitted to determine their own membership qualifications, the fear being that the legislative body could subvert the constitution.  State ex rel. Johnson v. Crane, 65 Wyo. 189, 197 P.2d 864, 867 (1948) (quoting James Madison from 5 Elliot's Debates on the Federal Constitution 404).

 [¶  50] The appellees have cited State ex rel. Benham v. Cheever, 71 Wyo. 303, 257 P.2d 337, 341 (1953), for the proposition that "any type of initiative or referendum accorded to the voters by the legislature or by the Constitution is a right which should be liberally construed to provide the voters a right to speak."  During oral argument, counsel for the intervenors further argued that the fact that seventy-seven percent of the voters had favored term limits was "the most important thing that this court needs to keep in mind."  We note once again, however, that construction, liberal or otherwise, of unambiguous provisions is not only unnecessary, but is unwarranted.  Wyo. Const. art. 3, §  52(g) specifically denies to the people the right to use the initiative to enact "that prohibited by the constitution for enactment by the legislature." The clear force and effect of that language is a mandate that this Court direct its attention to what the legislature may and may not do.  The fact that seventy-seven percent of the voters favored a particular measure does not make that measure *1069 constitutional.  Either we live under a constitutional government or we do not.

 [¶  51] Decisions from other states' courts may provide some guidance in the interpretation of constitutional provisions.  Simms v. Oedekoven, 839 P.2d 381, 384 (Wyo.1992).  We have read the cases cited by the parties, and we find them helpful in formulating an analysis, but each case is controlled by the specific wording of the constitutional provision, initiative petition, or statute at issue, or upon the nature of the issue being addressed. [FN15] Some examples will suffice.  In 1995, the Minnesota Supreme Court found that a city charter amendment limiting terms of office for local elected officials violated the state constitution.  In Minneapolis Term Limits Coalition v. Keefe, 535 N.W.2d 306, 308 (Minn.1995), the court held that, even though the constitution allowed the legislature to provide by law for qualifications for office, term limits were actually "eligibility requirements," which were fixed by the constitution.  The following year, the Nebraska Supreme Court, in Duggan v. Beermann, 249 Neb. 411, 544 N.W.2d 68, 71-79 (1996), rejected that state's term limit initiative on completely different grounds.  Noting that the United States Supreme Court had held in United States Term Limits, Inc. v. Thornton, 514 U.S. 779, 115 S.Ct. 1842, 131 L.Ed.2d 881 (1995) that state-imposed limits upon the terms for congressional offices were unconstitutional, and finding that the portion of the initiative relating to those congressional offices was "so interwoven" with the portion of the initiative relating to term limits for state offices, the court held that the entire initiative had to fail.  Duggan, 544 N.W.2d at 71.  While declining to pass on the question of the validity of the initiative under the state constitution, the court did comment that " 'in adopting the Constitution, the people have imposed upon themselves limitations upon their ability to amend this fundamental law.'  " Duggan, 544 N.W.2d at 75 (quoting Duggan v. Beermann, 245 Neb. 907, 515 N.W.2d 788, 794 (1994) (Duggan I )).  In Lehman v. Bradbury, 333 Or. 231, 37 P.3d 989 (2002), as in Duggan, a term limit initiative was found unconstitutional because the provisions establishing term limits for state elective offices were not closely related to the provisions establishing term limits for federal congressional offices, which violated a constitutional mandate that voters be able to vote separately on independent issues.  Id. at 994-1000.

FN15. Relevant cases were recently collected at George L. Blum, Annotation, Validity, Construction, and Operation of Constitutional and Statutory "Term Limits" Provisions, 112 A.L.R.5th 1 (2003).

 [¶  52] Two other term limit cases from 1996 are noteworthy.  In Nevada Judges Ass'n v. Lau, 112 Nev. 51, 910 P.2d 898 (1996), the Nevada Supreme Court addressed a term limit initiative under a constitutional scheme whereby the initiative could be used directly to amend the constitution.  In finding the initiative constitutional against a "barrier to ballot access" challenge, the court held that the right to seek office is not a fundamental right, that the higher level of judicial review of strict scrutiny did not therefore apply, and that states have important election regulation interests.  Id. at 900-01. Unlike the present case before this Court, however, Lau's analysis resulted from due process and equal protection arguments presented by the appellants. The Maine Supreme Court also found that state's term limits initiative constitutional in 1996.  That holding, in League of Women Voters v. Secretary of State, 683 A.2d 769, 771 (Me.1996), was based on two principles: that initiatives are to be construed liberally to facilitate the people's sovereign power to legislate, and that the power of the legislature is subject only to specific limitations found in the state and federal constitutions.  In particular, the court noted that nothing in Maine's constitutional debates suggests the framers intended to make the constitutional qualifications exclusive.  Id. at 772 n. 7. [FN16]

FN16. We have recognized that resort may be had to the record of the debates from Wyoming's constitutional convention, but we have also noted that they are not a very reliable source of information when attempting to construe any particular word or provision of the constitution. Merbanco, 2003 WY 73, ¶  40, 70 P.3d at 254;  Rasmussen, 50 P. at 824.  The parties have noted some general statements from the debates, but nothing directly bearing upon the specific issue of term limits or the exclusiveness of constitutional qualifications to hold office.

 *1070 [¶  53] In Citizens for Legislative Choice v. Miller, 144 F.3d 916 (6th Cir.1998), a federal appellate court considered Michigan's term limit law in the face of a challenge based upon the First and Fourteenth Amendments to the United States Constitution.  The court found that term limits do not create a ballot access issue, but prescribe qualifications for state office that do not clearly violate the federal constitution, whether analyzed under a balancing test or by giving deference to the state's right to decide how to structure its own government.  Id. at 920-25.  Miller exemplifies the difficulty in finding guidance in out-of-state cases. The question there was whether that term limit law violated particular federal constitutional protections, while the question in our case is whether Wyoming's term limit law violates particular provisions of this state's constitution.  Likewise, in Rudeen v. Cenarrusa, 136 Idaho 560, 38 P.3d 598, 601-06 (2001), our neighboring state's highest court found a term limit law unconstitutional, but did so in the context of a challenge based upon equal protection, and in the context of a state constitution that authorized the legislature to prescribe additional qualifications. [FN17]

FN17. For a negative analysis of Rudeen, see Daniel Roland Anderson, Note, Rudeen v. Cenarrusa:  Tying a Bow on a Bad Day for Idaho, 38 Idaho L.Rev. 707 (2002).

 [¶  54] In Alaskans for Legislative Reform v. State, 887 P.2d 960, 961-64  (Alaska 1994), the Alaska Supreme Court found a legislative term limit initiative unconstitutional for several reasons, including:  (1) when the conflicting principles of constitutional government and the people's right to express their will conflict, the former must prevail;  (2) the constitutional qualifications are exclusive even though not explicitly so;  (3) and office-holding qualifications are not mere election regulations.  Another case with similar reasoning is League of Women Voters of Massachusetts v. Secretary of Com., 425 Mass. 424, 681 N.E.2d 842 (1997).  In finding an initiative-engendered term limits statute unconstitutional, the Supreme Judicial Court of Massachusetts held as follows:  (1) the legislature may not change qualifications for public office that are prescribed by the state constitution;  (2) term limits are not mere election regulations, but are qualifications for holding office;  (3) the initiative may not be used to accomplish what the legislature cannot accomplish;  and (4) "[t]he idea that constitutionally prescribed qualifications may be changed only by constitutional amendment is intuitively sound."  Id. at 846.  This holding comports with the general rule that "where the constitution establishes specific eligibility requirements for a particular constitutional office, the constitutional criteria are exclusive."  63C Am.Jur.2d Public Officers and Employees §  51 at 494-95 (1997);  Annotation, Legislative Power to Prescribe Qualifications for or Conditions of Eligibility to Constitutional Office, 34 A.L.R.2d 155, §  6 (1954).  See also 42 Am.Jur.2d Initiative and Referendum §  10 at 498 (2000) (state legislator term limits are proper subject of initiative unless prohibited by state constitution).  Similar holdings can be found in Gerberding v. Munro, 134 Wash.2d 188, 949 P.2d 1366, 1370-74 (1998):(1) the initiative is reflective of the reserved power of the people to legislate, but the people in their legislative capacity are subject to constitutional mandates;  (2) non-incumbency is a qualification for office; (3) constitutional qualifications are exclusive;  and (4) there is a strong presumption in favor of eligibility for office.  We agree with the reasoning and the conclusions of these cases.  The constitution recognizes the legislature's authority to "provide by law" for the regulation of elections, but it contains no similar recognition of legislative authority to amend the qualifications for holding a constitutional office.  See, for example, Wyo. Const. art. 6, § §  11, 14 and 18.

 [¶  55] The dissent in Gerberding relies in part on an argument that was also presented to this Court.  In assessing constitutional qualifications provisions, some courts have concluded that positively stated qualifications are exclusive, whereas negatively stated qualifications merely set minimums, leaving the legislature free to add additional qualifications.  Gerberding, 949 P.2d at 1378-79 (Sanders, J., dissenting).  Under that theory, *1071 for instance, a constitutional statement that "twenty-one year old resident citizens can hold office" is an exclusive qualification provision, whereas "no person who is not a twenty-one year old resident citizen can hold office" is not an exclusive qualification provision.  The legislature, and the people by initiative, may add qualifications in the latter situation, but not in the former.  See Annotation, supra, 34 A.L.R.2d 155, § §  4, 6.

 [40] [¶  56] Application of this lexigraphic rule to Wyo. Const. art. 3, §  2 would mean that its negative wording created non-exclusive legislative qualifications.  We are not persuaded, however, that the slight distinction in phraseology between positive wording and negative wording evinces differing intentions.  Instead, we continue to believe that " '[i]f no person can be elected to that office who does not possess these qualifications, it follows by a familiar rule of interpretation that any person who does possess them may be elected.'  " Crane, 197 P.2d at 870 (quoting Ekwall v. Stadelman, 146 Or. 439, 30 P.2d 1037, 1038 (1934)).  See also Reale v. Board of Real Estate Appraisers, 880 P.2d 1205-09 (Colo.1994) and League of Women Voters, 683 A.2d at 773 n. 8. Ekwall goes on to state that "[t]he very enumeration of them excludes the idea that, in the adoption of the Constitution, the people intended that there should be any other qualifications."  Ekwall, 30 P.2d at 1038.  We agree. [FN18]  The Supreme Court of Arkansas made this point plainly but eloquently in Mississippi County v. Green, 200 Ark. 204, 138 S.W.2d 377, 379 (1940):

FN18. Coyne v. State ex rel. Thomas, 595 P.2d 970, 972 (Wyo.1979) and Haskins v. State ex rel. Harrington, 516 P.2d 1171, 1173-74 (Wyo.1973) are not contrary holdings inasmuch as they are concerned with statutory, rather than constitutional offices. 

The qualifications fixed by the constitution to be county judge in this state inferentially prohibits the legislature from fixing additional qualifications. Why fix them in the first place if the makers of the constitution did not intend to fix all the qualifications required, and why fix only a part of them and leave it to the legislature to fix other qualifications?  There is no reasonable answer to these questions.  The makers of the constitution knew exactly what qualifications a county judge should have and fixed them, and of course, fixed all of them and not a part of them.  The makers of the constitution intended to cover the whole subject of the qualifications for county judge.  Had the makers of the constitution intended otherwise they would have created the office of the county judge with directions to the legislature to fix their qualifications.

 [41] [¶  57] The general rule, and the better-reasoned rule, is that constitutionally prescribed qualifications for holding a constitutional office are exclusive.  Even without the assistance of that rule, however, the conclusion is unavoidable that Wyo. Const. art. 1, §  3--one of the earliest sections in the Declaration of Rights--forbids the passage of any law making the exercise of Wyoming citizens' political rights dependent upon a circumstance or condition otherwise than as provided.  Incumbency is simply not "individual incompetency, or unworthiness duly ascertained by a court of competent jurisdiction."  Wyo. Const. art. 1, §  3.

 [¶  58] Lastly, we will address one final argument contained in the appellate brief of the secretary of state: 
The truth of the matter is that the Wyoming Constitution is simply silent on the issue of the adoption of term limits for state officials.  Reading these provisions as exclusive is quite simply reading into the constitution something that is not there. 
  Restated, the contention is that, if the framers of the constitution had intended for term limits to be of constitutional, rather than statutory, stature, they would have provided for term limits within the constitution. Well, interestingly enough, that is exactly what they did.  Prior to the adoption of a constitutional amendment in 1982, the state treasurer was constitutionally term limited: 
There shall be chosen by the qualified electors of the state at the times and places of choosing members of the legislature, a secretary of state, auditor, treasurer, and superintendent of public instruction, who shall have attained the age of *1072 twenty-five years respectively, shall be citizens of the United States, and shall have the qualifications of state electors.  They shall severally hold their offices at the seat of government, for the term of four (4) years and until their successors are elected and duly qualified, but no person shall be eligible for the office of treasurer for four (4) years next after the expiration of the term for which he was elected.  The legislature may provide for such other state officers as are deemed necessary. 
  (Emphasis added.)  Wyo. Const. art 4, §  11 (1890) (amended 1982).  Clearly, the framers of the state constitution knew and used the necessary language to establish term limits.  That they did not use that language in Wyo. Const. art. 3, §  2, addressing the qualifications and term for legislators, is telling.

 [¶  59] Our conclusion that the term limit law violates the unambiguous and exclusive provisions of the Wyoming Constitution providing eligibility requirements for membership in the state legislature, which conclusion incorporates a response to the separate certified question concerning the reserved powers of the people under Wyo. Const. art. 1, §  1, makes it unnecessary and inappropriate for us to address the issue of whether the law also violates the appellant electors' right to vote under Wyo. Const. art. 6, §  2. Umbach v. State, 2002 WY 42, ¶  14, 42 P.3d 1006, 1009 (Wyo.2002); In re LePage, 2001 WY 26, ¶  18, 18 P.3d 1177, 1181 (Wyo.2001);  Nehring v. Russell, 582 P.2d 67, 71 (Wyo.1978);  Schoeller v. Board of County Com'rs of Park County, 568 P.2d 869, 879 (Wyo.1977).  See also United States v. Cusumano, 83 F.3d 1247, 1250 (10th Cir.1996) and United States v. Santiago, 846 F.Supp. 1486, 1497 n. 12 (D.Wyo.1994).

CONCLUSION
 [¶  60] We answer the certified questions as follows:

 1. The term limit law (Wyo.Stat.Ann. §  22-5-103), as it applies to candidates for the state legislature, whether adopted by initiative or legislative action, is unconstitutional and unenforceable because it violates Wyo. Const. art. 1, §  3, and art. 3, § §  2 and 52(g).

 2. We decline to address the question of whether the term limit law also violates the appellant electors' right to vote under Wyo. Const. art. 6, §  2.

 3. The reserved powers of the people under the Wyoming Constitution do not include the right to alter the government by initiative or by statute with regard to the time period any one person can hold a state legislative office.

 4. We decline to address the affirmative defenses of laches and the statutes of limitations as certified questions, but have answered them as part of the appeals in this matter.

 [¶  61] Remanded to the district court for entry of an order consistent herewith.

 88 P.3d 1050, 2004 WY 49
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Motions, Pleadings and Filings


United States District Court,
D. Wyoming.
State of WYOMING, Plaintiff,
v.
UNITED STATES DEPARTMENT OF AGRICULTURE, et al., Defendants,
and
Wyoming Outdoor Council, et al., Defendant-Intervenors.
No. 01-CV-860B.

July 14, 2003.

 State brought action challenging Forest Service's adoption of rule prohibiting road construction activities in currently inventoried roadless areas in national forests. Environmental groups intervened as defendants. On state's motion for declaratory judgment and injunctive relief, the District Court, Brimmer, J., held that: (1) state had standing to assert claims under National Environmental Policy Act (NEPA); (2) Forest Service failed to comply with NEPA; and (3) rule violated Wilderness Act.

 Motion granted.

West Headnotes

[1] Administrative Law and Procedure file_196.png

file_197.wmf

763
15Ak763 Most Cited Cases
Agency decision is arbitrary or capricious if:  (1) agency entirely failed to consider important aspect of issue;  (2) agency offered explanation for its decision that was counter to evidence before it;  (3) agency relied on factors that Congress did not intend for it to consider;  or (4) agency's decision is so implausible that it could not be ascribed to product of agency expertise. 5 U.S.C.A. §  706(2)(A).

[2] Administrative Law and Procedure file_198.png

file_199.wmf

676
15Ak676 Most Cited Cases

[2] Administrative Law and Procedure file_200.png

file_201.wmf

763
15Ak763 Most Cited Cases

[2] Administrative Law and Procedure file_202.png

file_203.wmf

785
15Ak785 Most Cited Cases
In reviewing agency action, federal court is required to review whole administrative record, or those parts of record cited by parties, in order to ensure that agency's decision was based on consideration of relevant factors and was not result of clear error in judgment.  5 U.S.C.A. §  706(2)(A).

[3] Administrative Law and Procedure file_204.png

file_205.wmf

763
15Ak763 Most Cited Cases
Essential function of judicial review under Administrative Procedure Act (APA) is for federal court to determine whether agency:  (1) acted within its scope of authority;  (2) complied with prescribed procedures;  and (3) acted in accordance with law.  5 U.S.C.A. §  706(2)(A).

[4] Administrative Law and Procedure file_206.png

file_207.wmf

741
15Ak741 Most Cited Cases
Administrative decisions may only be set aside for substantial procedural or substantive reasons.  5 U.S.C.A. §  706(2)(A).

[5] Administrative Law and Procedure file_208.png

file_209.wmf

704
15Ak704 Most Cited Cases
Judicial review is premature when injury is speculative.

[6] Administrative Law and Procedure file_210.png

file_211.wmf

704
15Ak704 Most Cited Cases
To determine whether agency's decision is ripe, court must examine:  (1) fitness of issues for judicial review;  and (2) hardship to parties of withholding consideration.

[7] Administrative Law and Procedure file_212.png

file_213.wmf

704
15Ak704 Most Cited Cases
In making ripeness determination, district court may consider whether:  (1) delayed review would cause hardship to plaintiffs;  (2) judicial intervention would inappropriately interfere with further administrative action;  and (3) courts would benefit from further factual development of issues presented.

[8] Administrative Law and Procedure file_214.png

file_215.wmf

704
15Ak704 Most Cited Cases
In administrative law context, purpose behind ripeness doctrine is to prevent courts from entangling themselves in abstract disagreements over administrative policies.

[9] Environmental Law file_216.png

file_217.wmf

662
149Ek662 Most Cited Cases
State's challenge to United States Forest Service's road management rule and transportation policy was not ripe for judicial review, where state's challenge merely presented abstract disagreement over Forest Service's administrative process for revising and amending forest plans and its transportation system, and neither rule, in isolation, had any on-the-ground impact for road construction activities.

[10] Federal Courts file_218.png

file_219.wmf

30
170Bk30 Most Cited Cases
Jurisdiction is threshold question that must be addressed before reaching merits of any case.

[11] Federal Courts file_220.png

file_221.wmf

34
170Bk34 Most Cited Cases
Party invoking federal jurisdiction has burden of proving it exists.

[12] Federal Civil Procedure file_222.png

file_223.wmf

103.2
170Ak103.2 Most Cited Cases

[12] Federal Civil Procedure file_224.png

file_225.wmf

103.3
170Ak103.3 Most Cited Cases
To have standing, party invoking federal jurisdiction must prove:  (1) it has suffered injury in fact--invasion of legally protected concrete interest that is not conjectural;  (2) causal connection between injury and conduct complained of;  and (3) that injury will be redressed by favorable decision.

[13] Environmental Law file_226.png

file_227.wmf

651
149Ek651 Most Cited Cases
To establish injury-in-fact prong of standing doctrine in NEPA action, plaintiff must prove that:  (1) agency increased plaintiff's risk of actual, threatened, or environmental harm by failing to comply with NEPA;  and (2) this increased risk of environmental harm injured plaintiff's concrete interests. National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[14] Environmental Law file_228.png

file_229.wmf

651
149Ek651 Most Cited Cases
When agency fails to perform, or performs inadequate NEPA analysis, harm that is traceable to agency's deficient analysis, for standing purposes, is agency's uninformed decisionmaking.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[15] Environmental Law file_230.png

file_231.wmf

651
149Ek651 Most Cited Cases
In order to satisfy redressability prong of standing in NEPA action, plaintiff must prove that its injury would be redressed by favorable decision requiring agency to comply with NEPA procedures.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[16] Environmental Law file_232.png

file_233.wmf

650
149Ek650 Most Cited Cases
In order to satisfy redressability prong of standing in NEPA action, plaintiff is not required to demonstrate that agency would change its decision upon NEPA compliance.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[17] Environmental Law file_234.png

file_235.wmf

654
149Ek654 Most Cited Cases
State was adversely aggrieved by Forest Service's failure to follow mandatory NEPA procedures when it promulgated rule prohibiting road construction activities in currently inventoried roadless areas in national forests, and thus had standing to bring action under NEPA challenging procedural inadequacies of Forest Service's adoption of rule, where rule increased risk of environmental harm to thousands of acres of state forest land adjacent to, or intermingled with, lands designated by Forest Service as inventoried roadless areas.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[18] Environmental Law file_236.png

file_237.wmf

577
149Ek577 Most Cited Cases
NEPA requires federal agencies to consider environmental impacts of their actions, disclose those impacts to public, and then explain how their actions will address those impacts.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[19] Environmental Law file_238.png

file_239.wmf

586
149Ek586 Most Cited Cases

[19] Environmental Law file_240.png

file_241.wmf

689
149Ek689 Most Cited Cases
In assessing whether agency complied with NEPA, court must ensure that: (1) agency has taken hard look at environmental consequences of its actions and has adequately disclosed those impacts to public, and (2) agency's decisions were not arbitrary or capricious.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[20] Environmental Law file_242.png

file_243.wmf

599
149Ek599 Most Cited Cases
In reviewing adequacy of environmental impact statement (EIS), federal court simply examines whether preparation of EIS and its ultimate form and content fostered informed public participation and informed decisionmaking.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.

[21] Administrative Law and Procedure file_244.png

file_245.wmf

741
15Ak741 Most Cited Cases
While federal agency is entitled to presumption of regularity in arriving at its decision, court is not simply rubber stamp for agency action and will set aside agency action if it is in contravention of agency's own rules or congressional mandate.

[22] Administrative Law and Procedure file_246.png

file_247.wmf

301
15Ak301 Most Cited Cases

[22] Administrative Law and Procedure file_248.png

file_249.wmf

322.1
15Ak322.1 Most Cited Cases
When federal agency is required to invite participation of other governmental entities and allocate responsibilities to those governmental entities, that participation and delegation of duty must be meaningful.

[23] Environmental Law file_250.png

file_251.wmf

605
149Ek605 Most Cited Cases
State did not meaningfully participate in determining scope and significant issues to be analyzed in environmental impact statement (EIS) prepared in connection with Forest Service's proposed rule prohibiting road construction activities in currently inventoried roadless areas in national forests, where Forest Service failed to provide maps indicating location of alleged roadless area within state until after scoping period had ended, even though such information was available.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.; 40 C.F.R. § §  1501.7(a), 1508.25.

[24] Environmental Law file_252.png

file_253.wmf

605
149Ek605 Most Cited Cases
Forest Service acted arbitrarily and capriciously in denying cooperating agency status under NEPA to states most affected by proposed rule prohibiting road construction activities in currently inventoried roadless areas in national forests, even though Forest Service had discretion to grating cooperating agency status, and was concerned that states would want to work at too great of level of detail, where Forest Service failed to explain why it was denying cooperating agency status to those states, and logistics of coordinating with states would not have been insurmountable.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.; 40 C.F.R. §  1501.6.

[25] Environmental Law file_254.png

file_255.wmf

599
149Ek599 Most Cited Cases

[25] Environmental Law file_256.png

file_257.wmf

601
149Ek601 Most Cited Cases
Requisite level of detail and number of alternatives agency must consider in environmental impact statement (EIS) depends on nature and scope of agency's proposed action.  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.14.

[26] Environmental Law file_258.png

file_259.wmf

601
149Ek601 Most Cited Cases
Existence of reasonable, but unexamined, alternative renders environmental impact statement (EIS) inadequate.  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.14.

[27] Environmental Law file_260.png

file_261.wmf

601
149Ek601 Most Cited Cases
Federal courts are required to look closely at environmental impact statement's (EIS) purpose to determine whether agency considered reasonable alternatives.  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.14.

[28] Environmental Law file_262.png

file_263.wmf

601
149Ek601 Most Cited Cases
Agency cannot define purpose of its project so narrowly that it precludes consideration of reasonable alternatives in environmental impact statement (EIS).  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.14.

[29] Environmental Law file_264.png

file_265.wmf

601
149Ek601 Most Cited Cases
In reviewing agency's choice of alternatives in environmental impact statement  (EIS) and extent to which EIS addresses each alternative, rule of reason requires court to determine whether EIS contained sufficient discussion of relevant issues and opposing viewpoints to enable agency to take hard look at environmental consequences of its proposed action and alternatives to that action.  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  
4332; 40 C.F.R. §  1502.14.

[30] Environmental Law file_266.png

file_267.wmf

604(7)
149Ek604(7) Most Cited Cases
Forest Service's analysis of alternatives in environmental impact statement  (EIS) prepared in connection with proposed rule prohibiting road construction activities in currently inventoried roadless areas in national forests was inadequate under NEPA and its implementing regulations; Forest Service did not consider various components of alternatives, such as mitigation, geographical scope, and exemptions for specific roadless areas, because they would have created unmanageably large number of alternatives, Forest Service eliminated some alternatives on basis that they were covered by procedural aspect of rule and then eliminated procedural aspect of rule without giving further consideration to eliminated alternatives, and Forest Service proceeded throughout NEPA process on premise that any road construction whatsoever would degrade desirable characteristics of inventoried roadless areas.  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.14.

[31] Environmental Law file_268.png

file_269.wmf

604(7)
149Ek604(7) Most Cited Cases
Forest Service was not required under NEPA to conduct detailed site-specific analysis of every forest affected by proposed roadless rule for most or all currently inventoried roadless areas in all national forests.  National Environmental Policy Act of 1969, §  102(c), 42 U.S.C.A. §  4332(C); 40 C.F.R. § §  1501.2, 1502.16.

[32] Environmental Law file_270.png

file_271.wmf

591
149Ek591 Most Cited Cases

[32] Environmental Law file_272.png

file_273.wmf

600
149Ek600 Most Cited Cases
In determining whether particular actions can be considered cumulative impacts of proposed action for NEPA purposes, agency must consider cumulative impacts of other reasonably foreseeable agency actions if they are so interdependent with proposed action that it would be unwise or irrational to complete one without others.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.; 40 C.F.R. § §  1508.7, 1508.8(b), 
1508.25(a)(2).

[33] Environmental Law file_274.png

file_275.wmf

600
149Ek600 Most Cited Cases

[33] Environmental Law file_276.png

file_277.wmf

689
149Ek689 Most Cited Cases
District court's duty under NEPA in reviewing agency's cumulative impacts analysis in environmental impact statement (EIS) is to examine administrative record, as a whole, to determine whether agency made reasonable, good faith, objective presentation of those cumulative impacts sufficient to foster public participation and informed decisionmaking.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.; 40 C.F.R. § §  1508.7, 1508.8(b), 1508.25(a)(2).
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Forest Service's final environmental impact statement (EIS) for proposed rule prohibiting road construction activities in currently inventoried roadless areas in national forests did not provide adequate discussion of cumulative impacts of roadless rule, Forest Service's planning regulations, road management rule, and transportation policy on human environment, where Forest Service intended that roadless rule would permanently halt road construction in unroaded portions of inventoried roadless areas, and that planning regulations and road management rule would then provide process to evaluate extending limitations to uninventoried roadless areas, Forest Service's strategy for implementing rules proceeded on coordinated basis, and exceptions to roadless rule could be implemented only if proposal met requirements of road management rule.  National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.; 36 C.F.R. § §  212.5(b)(1), 294.12(b); 40 C.F.R. § §  1508.7, 1508.8(b), 1508.25(a)(2).
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In evaluating agency's decision not to develop supplemental environmental impact statement (EIS), court must determine whether: (1) agency took hard look at new information to determine whether supplemental EIS was necessary, and (2) decision not to issue supplemental EIS was arbitrary and capricious under Administrative Procedure Act (APA).  5 U.S.C.A. §  706; National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.9(c)(1).
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In assessing whether agency took hard look at new information to determine if supplemental environmental impact statement (EIS) was necessary, court may consider whether agency:  (1) obtained opinions from its own experts;  (2) obtained opinions from experts outside agency;  (3) gave careful scientific scrutiny to new information;  (4) responded to all legitimate concerns raised by new information;  or (5) otherwise provided reasoned explanation for new information's lack of significance.  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.9(c)(1).
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Agency acts arbitrarily and/or capriciously in determining not to develop supplemental environmental impact statement (EIS) when it adopts substantial changes that are relevant to environmental concerns in final EIS and never presents those changes to public for review and comment.  National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.9(c)(1).
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Forest Service was required under NEPA to develop supplemental environmental impact statement (EIS) when it promulgated rule prohibiting road construction activities in currently inventoried roadless areas in national forests, where, between draft EIS and final EIS, Forest Service eliminated all of rule's procedural aspects, broadened rule's scope to include areas with classified roads within inventoried roadless areas, identified additional 4.2 million acres of roadless areas that would be subject to rule, and made substantial change to type of timber harvesting that would be allowed. National Environmental Policy Act of 1969, §  102, 42 U.S.C.A. §  4332; 40 C.F.R. §  1502.9(c)(1).
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Congress has sole power to create and set aside federally designated wilderness areas pursuant to Wilderness Act.  Wilderness Act, §  2 et seq., 16 U.S.C.A. §  1131 et seq.
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Forest Service's promulgation of rule prohibiting construction of new roads in most or all currently inventoried roadless areas in national forests constituted de facto designation of national forest land as wilderness area, in violation of Wilderness Act, even though rule permitted continuation of multiple uses, including motorized uses, grazing, and oil and gas development, that did not require construction of new roads, where uses in inventoried roadless areas were even more restricted than those permitted in congressionally designated wilderness areas, and uses permitted under rule would in fact require construction or use of roads.  Wilderness Act, §  2 et seq., 16 U.S.C.A. §  1131 et seq.; 36 C.F.R. § §  294.12, 294.13.
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Plaintiff's failure on motion for declaratory judgment to cite any authority in support of claims in its opening brief waived those claims.
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Decision to grant injunction lies in discretion of district court.

[43] Injunction file_298.png

file_299.wmf

22
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Most important factor in district court's decision to grant injunction is whether facts indicate danger of future violations of law.
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Permanent injunction may issue only when remedy at law is inadequate to compensate party for injury sustained.
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212k138.1 Most Cited Cases
Party seeking permanent injunction has burden of demonstrating:  (1) violation 
of federal law;  (2) irreparable harm unless injunction is issued;  (3) harm from violation outweighs harm that injunction may cause opposing party;  and (4) injunction is not adverse to public interest.
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Right to relief must be unequivocal before federal court may exercise its discretion to grant permanent injunction because of extraordinary nature of such remedy.
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Forest Service was permanently enjoined from enforcing rule prohibiting road construction activities in currently inventoried roadless areas in national forests due to its violations of NEPA and Wilderness Act, where state demonstrated that there was significant risk that its state forests contiguous to national forests could be harmed because of roadless rule, Forest Service would suffer little, if any, harm as result of injunction, and injunction was not adverse to public interest.  Wilderness Act, §  2 et seq., 16 U.S.C.A. §  1131 et seq.; National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.
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ORDER ON PLAINTIFF'S MOTION FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
 
 BRIMMER, District Judge.

 Today, the Court considers the legality of 58.5 million acres of roadless area that the United States Forest Service drove through the administrative process in a vehicle smelling of political prestidigitation.  In so considering, this Court is not proceeding down an untrammeled path.  In this case alone, the Court has already filled thirty-nine pages of the Federal Supplement.  See Wyoming v. U.S. Dep't of Agric., 239 F.Supp.2d 1219 (D.Wyo.2002);  Wyoming v. U.S. Dep't of Agric., 201 F.Supp.2d 1151 (D.Wyo.2002).  Additionally, the Roadless Rule has withstood a limited judicial challenge in the Ninth Circuit.  See Kootenai Tribe of Idaho v. Veneman, 142 F.Supp.2d 1231 (D.Idaho 2001), rev'd, 313 F.3d 1094 (9th Cir.2002). [FN1]

FN1. The Ninth Circuit's opinion in Kootenai Tribe v. Veneman, 313 F.3d 1094 (9th Cir.2002), may have impliedly overruled several Ninth Circuit opinions under the National Environmental Policy Act ("NEPA").  For example, a juxtaposition of the Kootenai Tribe opinion, and the Ninth Circuit's other roadless area opinion, California v. Block, 690 F.2d 753 (9th Cir.1982), leads this Court to believe that the Block decision has been overruled. 
Additionally, Kootenai Tribe represents a significant departure from Supreme Court NEPA precedent.  For one example, the Ninth Circuit declared that the "NEPA alternatives requirement must be interpreted less stringently when the proposed agency action has a primary and central purpose to conserve and protect the natural environment, rather than harm it."  Kootenai Tribe, 313 F.3d at 1120.  The Ninth Circuit also disagreed with the district court's conclusions because it gave "inadequate weight to analysis of the conservation and environmental values supporting the [Roadless] Rule[.]" Id. at 1121.  However, the Supreme Court has held that NEPA, which merely prescribes a process, does not contain any such substantive components.  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350-51, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989). 
For these reasons, and the legal uncertainty of the Ninth Circuit's judicial gloss, this Court finds the Kootenai Tribe opinion to be of limited persuasive value.  Moreover, because this Court is unable to discern what NEPA opinions Kootenai Tribe overruled, this Court will refrain from relying on any Ninth Circuit NEPA opinions as persuasive authority.

 The case is now before the Court on Plaintiff's Motion for Declaratory Judgment and Injunctive Relief.  After considering the three administrative records in this case, reading the briefs, hearing oral argument, and being fully advised of the premises, the Court FINDS and ORDERS as follows:

Statement of Parties and Jurisdiction
 Plaintiff, Wyoming, is a sovereign State of the United States and has brought this suit in its own right and on behalf of its citizens.

 Defendant, United States Department of Agriculture ("USDA"), is a department of the Executive Branch of the United States government. The USDA is responsible for overseeing the activities of the United States Forest Service ("Forest Service").  The Forest Service is an agency of the USDA and is charged with the administration *1204 of the National Forests, including several National Forests within Wyoming.  Defendant Ann M. Veneman is the Secretary of Agriculture and has been sued in her official capacity for the actions of her predecessor, former Secretary of Agriculture Daniel R. Glickman.  Defendant Dale N. Bosworth is Chief of the Forest Service and has been sued in his official capacity for the actions of his predecessor, former Chief Michael Dombeck.  These Defendants will be collectively referred to as the "Federal Defendants."

 The intervenors are environmental organizations that have advocated the protection of roadless areas before Congress, state legislatures, and the Forest Service for a number of years.  Parties that have intervened in this action are the Wyoming Outdoor Council, Wilderness Society, Sierra Club, Biodiversity Associates, Pacific Rivers Council, Natural Resources Defense Council, Defenders of Wildlife, and National Audubon Society (collectively "Defendant-Intervenors").  The Defendant-Intervenors were active participants in the rulemaking process leading to the promulgation of the rules and regulations challenged by Wyoming.

 The Court exercises federal question jurisdiction.  28 U.S.C. §  1331;  5 U.S.C. § §  701-706.  Venue is proper.  28 U.S.C. §  1391(b), (e).

Background
 In 1897, Congress enacted the Forest Service Organic Act ("Organic Act").  See Act of June 4, 1897, ch. 2, §  1, 30 Stat. 11, 34-36 (codified as amended at 16 U.S.C. § §  473-482, 551).  The Organic Act, for the first time, established a limited multiple-use mandate for management of the National Forests.  See 16 U.S.C. §  475.  That multiple-use mandate provides that National Forests may be established and administered to improve and protect the forest within its boundaries and to furnish a continuous supply of timber for the use and necessities of Americans.  Id.

 In 1905, after the Forest Service was transferred to the Department of Agriculture, it began actively managing the National Forest System. [FN2] In 1960, Congress codified the multiple-use mandate when it enacted the Multiple-Use and Sustained-Yield Act ("MUSYA").  See 16 U.S.C. § §  528-531.  Currently, the Forest Service manages 191.8 million acres of forest, grass, and shrub lands, which comprises about one-twelfth of the land and waters in the United States.  See John Fedkiw, Managing Multiple Uses on National Forests 1905-1995, at 1-4 (1998). [FN3]

FN2. In 1881, Congress established the "Division of Forestry."  The Division of Forestry was part of the Department of the Interior until it was transferred to the Department of Agriculture in 1905.  See 16 U.S.C. §  472.

FN3. Available at: 
<www.fs.fed.us/research/publications/Managing_Multiple_Uses.htm>

 In 1924, Congress designated a portion of the Gila National Forest in New Mexico as a wilderness preserve, which was the first "roadless area" in the National Forest System.  See H. Michael Anderson & Aliki Moncrief, America's Unprotected Wilderness, 76 Denv. U.L.Rev. 413, 434 (1999).  Thereafter, the Forest Service established regulations for managing "primitive" roadless areas.  See id.  In 1964, Congress enacted the Wilderness Act, 16 U.S.C. § §  1131-36, which established a procedure by which Congress could designate roadless "wilderness" areas in the National Forest System.  16 U.S.C. §  1131(a).

 In 1967, the Forest Service embarked on the Roadless Area Review Evaluation  ("RARE I"), which was a nationwide inventory of the National Forest System to identify areas that could be designated as *1205 "wilderness" pursuant to the Wilderness Act. See Fedkiw, Managing Multiple Uses on National Forests 1905-1995, at 113-14.  The RARE I inventory ended in 1972, with the Forest Service finding that approximately 56 million acres in the National Forests were suitable for wilderness designation.  (Id.).  However, RARE I was abandoned after a successful National Environmental Policy Act ("NEPA") challenge to the procedure employed by the Forest Service during the evaluation.  Id. at 114;  see also Wyoming Outdoor Coordinating Council v. Butz, 484 F.2d 1244 (10th Cir.1973), Sierra Club v. Butz, 349 F.Supp. 934 (N.D.Cal.1972).

 In 1977, the Forest Service began a new Roadless Area Review Evaluation ("RARE II").  Fedkiw, Managing Multiple Uses on National Forests 1905-1995, at 115- 19.  RARE II, like its predecessor, was administratively initiated for the purpose of identifying those roadless and undeveloped areas which could be designated as "wilderness areas" pursuant to the Wilderness Act. Mountain States Legal Foundation v. Andrus, 499 F.Supp. 383, 387 (D.Wyo.1980).  The RARE II inventory culminated in 1979 with the Forest Service identifying approximately 62 million National Forest acres as potential wilderness. Fedkiw, Managing Multiple Uses on National Forests 1905-1995, at 117.

 The purpose behind the RARE I and RARE II inventories was to gather information upon which the President could rely in making wilderness area recommendations to Congress pursuant to the Wilderness Act. See 16 U.S.C. §  1132 (requiring the Secretary of Agriculture to review potential wilderness areas and make a report to the President so he can recommend designated areas to Congress).  Pursuant to the Wilderness Act, Congress has designated 103.6 million roadless "wilderness areas" in the United States.  Anderson & Moncrief, America's Unprotected Wilderness, 76 Denv. U.L.Rev. at 415.

 After another successful challenge to the procedure employed by the Forest Service in its RARE II inventory, see California v. Block, 690 F.2d 753 (9th Cir.1982), the Forest Service's involvement in the roadless area controversies remained relatively stagnant for the next seventeen years.  In February 1999, however, the Forest Service temporarily suspended road construction activities in inventoried National Forest roadless areas while it developed a new road management policy and refocused its attention on the larger issue of public use surrounding the National Forest transportation system.  64 Fed.Reg. 7,290 (Feb. 12, 1999).

 The "Interim Roadless Rule" went into effect on March 1, 1999.  See id.  The Interim Roadless Rule imposed an eighteen month moratorium on road construction in inventoried roadless areas.  Id.;  Wyo. Timber Indus. Ass'n v. U.S. Forest Service, 80 F.Supp.2d 1245, 1249 (D.Wyo.2000).

 The Interim Roadless Rule was the first step in the Executive Branch's strategy to protect roadless areas.  (Admin.  Record ("AR"), Doc. 1535, at p. 2). [FN4]  By July 1999, the Forest Service had developed a comprehensive strategy and timeline for the promulgation of the Roadless Rule and Forest Service Transportation Policy.  (AR, Doc. 3440).  Three months later, President William Jefferson Clinton noted that the temporary moratorium on road construction gave his administration time to assess the ecological, economic, and social *1206 value of roadless areas and to evaluate the long-term management options for inventoried roadless areas.  (AR, Doc. 1535, at p. 2).

FN4. There are three administrative records involved in this case because Wyoming has challenged three rules promulgated by the Forest Service.  However, as explained below, two of these challenges are not ripe for judicial review.  Accordingly, all citations to the administrative record are to the Roadless Rule administrative record.

 I. The Roadless Area Conservation Rule.

 On October 13, 1999, President Clinton directed the Forest Service to initiate administrative proceedings to protect inventoried roadless areas and to determine whether roadless protection was warranted for any uninventoried roadless areas.  (Id.).  President Clinton's directive set the Forest Service's administrative machinery in process.

 A. The Scoping Process. [FN5]

FN5. Generally, an agency begins its "NEPA process" with an environmental assessment.  An environmental assessment is a brief document that provides the agency with sufficient evidence to determine whether it should prepare a finding of no significant impact or an environmental impact statement.  40 C.F.R. §  1508.9. If the agency determines that an environmental impact statement is necessary, it must publish a notice of intent that an environmental impact statement will be prepared and considered.  40 C.F.R. §  1508.22. The scoping process begins after the agency determines that an environmental impact statement will be prepared.  40 C.F.R. §  1501.7. The purpose of the scoping period is to determine the scope of the issues to be addressed during the promulgation of the proposed rule.  40 C.F.R. § §  1501.7, 1508.25.

 On October 19, 1999, the Forest Service issued a Notice of Intent ("NOI") to prepare a draft environmental impact statement ("EIS") and to initiate rulemaking.  (AR, Doc. 1608, at p. 1).  The proposal set forth in the NOI was to promulgate a rule that would initiate a two-part process to protect roadless areas by:  (1) immediately restricting certain activities such as road construction in unroaded portions of the RARE II inventoried roadless areas; and (2) determining whether to extend similar protections to uninventoried roadless areas.  (Id., at p. 2).  The NOI did not provide any information regarding the estimated geographic scope of the proposed rulemaking, nor did it provide any maps to identify the land areas that would be covered by the proposed rule.  (See id.).

 1. The Comment Period.

 President Clinton directed the Forest Service to issue the final Roadless Rule by the fall of 2000. [FN6]  (AR, Doc. 1549, at p. 2).  In turn, Forest Service Chief Michael Dombeck informed his employees of the President's directive that the final Roadless Rule was expected to be completed in late 2000.  (AR, Doc. 330, at p. 1).  To this end, Chief Dombeck created a "Roadless Team" to work exclusively on promulgating the Roadless Rule. (AR, Doc. 331).  The Roadless Team proceeded according to the following schedule: "Dates--get done during the Clinton Administration (Dec.2000)."  (AR, Doc. 123, at p. 3).

FN6. President Clinton's second term in office ended in January 2001.

 The Forest Service recognized that if it were to issue the final rule by December 2000, it would have to require "a very short timeframe [sic] for the public to respond to [the] NOI." (AR, Doc. 1549, at p. 2).  As a result, the Roadless Rule NOI provided for a sixty-day comment period, which expired on December 20, 1999.  (AR, Doc. 1608, at p. 2).

 2. Range of Alternatives.

 According to Chief Dombeck, the NOI was to be limited to examining only those alternative methods that would meet President Clinton's goals.  (AR, Doc. 330, at p. 1).  Thus, the Forest Service would only examine "alternatives that limit or eliminate certain activities in inventoried roadless areas such as road construction."  (AR, Doc. 330, at p. 1).  The NOI provided *1207 four alternatives that could be considered in the draft EIS:  (1) prohibiting road construction activities in inventoried roadless areas;  (2) prohibiting road construction activities and commercial timber harvest in inventoried roadless areas;  (3) prohibiting the implementation of all activities that did not contribute to enhancing ecological values, subject to valid existing rights, in inventoried roadless areas;  and (4) making no changes (no action alternative). [FN7]

FN7. The "no action alternative" is required by Council of Environmental Quality regulations.  40 C.F.R. §  1502.14(d). Interestingly, the Interim Roadless Rule prohibited road construction in inventoried roadless areas until December 2000.  Thus, even if the Forest Service would have adopted the "no action alternative," road construction still would have been prohibited in inventoried roadless areas during the remainder of the Clinton Administration.

 3. Public Participation.

 During the scoping process, the Forest Service held 187 public meetings across the nation concerning the Roadless Rule. (AR, Doc. 4609, at p. 1-7).  On December 3, 1999--forty-three days into the comment period--the Forest Service published notice of the local scoping meetings to be held in Wyoming.  (AR, Doc. 149, at pp. 4, 6).  These meetings overlapped each other and were held on the last thirteen days of the sixty-day comment period.  (AR, Doc. 149).

 On December 14, 1999, Wyoming submitted comments prepared by Governor Jim Geringer that described the fundamental defects with the NOI and scoping period.  (AR, Doc. 207, at pp. 6-8).  Specifically, Governor Geringer criticized the "extraordinarily short" time for the public to consider the proposed rule, and what he perceived as the Forest Service's predetermined outcome.  (Id.).  In addition, the Forest Service received numerous requests to extend the scoping comment period from States, individuals, businesses, and members of Congress.  (AR, Doc. 1549).

 However, the Forest Service refused to extend the comment period, even though it did not have any maps of the inventoried roadless areas and was strategizing on how to respond to requests for maps just ten days prior to the close of the comment period.  (AR, Doc. 2748, 2765).  The Roadless Team was reluctant to extend the comment period because they had to meet the strict EIS timelines imposed by Chief Dombeck.  (AR, Doc. 2765, at p. 2).  The Roadless Team also figured they would have another opportunity to update the roadless area data between the draft EIS and final EIS. (Id.).

 On December 20, 1999, the NOI comment period closed on schedule.  During those sixty days, approximately 517,000 comments were submitted on the Roadless Rule NOI. (AR, Doc. 4609, at p. 1-7).

 B. The Draft EIS and Proposed Roadless Rule.

 1. Events Before the Publication of the Draft EIS.

 One month after the close of the NOI comment period, the Forest Service announced that maps of the proposed roadless areas were available.  (AR, Doc. 76, at p. 1).  However, the Forest Service also acknowledged that these maps did not contain the best data available, even though it had access to better data for the maps.  (AR, Doc. 2610).  The maps that the Forest Service distributed provided little, if any, substantive information on the inventoried roadless areas.  (See AR, Doc. 274).

 On February 8, 2000, Wyoming requested "cooperating agency status" pursuant to the Council for Environmental Quality *1208 ("CEQ") regulations.  (AR, Doc. 1889, at pp. 6-7).  The CEQ encouraged federal agencies to work with state and tribal governments.  (AR, Doc. 3544, at pp. 2-3;  40 C.F.R. § §  1501.6, 1508.5).  Prior to Wyoming's request for cooperating agency status, the Roadless Team recognized that it had "an obligation to consider and routinely solicit cooperating agency status."  (AR, Doc. 2292, at p. 1). Nevertheless, the Forest Service did not respond to Wyoming's request for cooperating agency status and impliedly rejected that request when it issued the draft EIS. (AR, Doc. 1889, at p. 1).

 2. The Draft Environmental Impact Statement.

 On May 10, 2000, the Forest Service published the draft EIS and the proposed Roadless Rule. (AR, Doc. 1350).  The draft EIS identified 54 million acres of inventoried roadless areas that were subject to the proposed rule.  (Id., at p. 2).

 The proposed rule was made up of two parts:  (1) the "Prohibition Rule" and  (2) the "Procedural Rule." The "Prohibition Rule" banned road construction and reconstruction within inventoried roadless areas. [FN8]  (Id., at pp. 5- 6, 14). [FN9]  The "Procedural Rule" required local forest managers to identify other uninventoried roadless areas and to designate whether those areas also warranted protection. [FN10]  (Id., at pp. 6-7, 14).

FN8. In the draft EIS, the Forest Service considered four alternatives to its proposed "Prohibition Rule." Those four alternatives were:  (1) the "no action" alternative;  (2) a prohibition on road construction within unroaded portions of inventoried roadless areas, but allowing timber harvest where such timber harvest could occur without road construction;  (3) a prohibition on road construction, except for stewardship purposes, in the unroaded portions of the inventoried roadless area;  and (4) a prohibition on road construction and all timber harvest within unroaded portions of inventoried roadless areas.  (AR, Doc. 1362, at pp. 2-3 to 2-6).  The Forest Service selected Alternative 2 as its preferred alternative to the Prohibition Rule. (Id., at p. 2-4).

FN9. Unless otherwise stated, as used in this Order, the terms "road construction" include new road construction and road reconstruction.

FN10. In the draft EIS, the Forest Service considered four alternatives to its proposed "Procedural Rule." Those four alternatives were:  (A) the "no action" alternative;  (B) evaluation and implementation of protections for unroaded areas at the next forest plan revision;  (C) a project-by-protect analysis whereby local managers would evaluate whether and how to protect roadless characteristics;  and (D) a project-by-project analysis to evaluate whether and how to protect roadless area characteristics until completion of a plan revision.  (AR, Doc. 1362, at pp. 2-6 to 2-9).  The Forest Service selected Alternative B as its preferred alternative to the Procedural Rule. (Id., at p. 2-7).

 3. The Draft EIS Comment Period.

 Originally, Chief Dombeck stated that because the Roadless Rule would amend or lead to the amendment of local forest plans it would have to provide a ninety-day public comment period in order to comply with the National Forest Management Act ("NFMA").  (AR, Doc. 3440, at p. 4;  see also 36 C.F.R. §  219).  However, the Forest Service only provided a sixty-nine day comment period for the draft EIS and proposed Roadless Rule. (AR, Doc. 4608, at p. S-2).

 During this comment period, the Forest Service held over 400 public meetings.  (Id.).  Between May 22 and June 27, 2000, sixteen of these meetings were held in Wyoming.  (AR, Doc. 1350, at p. 34).  At the meetings held in Wyoming, the public was given three minutes to comment on the proposed Roadless Rule. (AR, Doc. 4580, at pp. 1, 11).  Additionally, the local *1209 Forest Service employees who conducted the meetings did not have enough information to answer questions.  (Id.).  Several attendees of these public meetings described them as a "sham."  (AR, Doc. 4580, at p. 1). Governor Geringer expressed these, and other, concerns to Chief Dombeck.  (AR, Doc. 4580, at pp. 1-3).  Governor Geringer believed that the Forest Service was simply going through the NEPA motions to reach a predetermined outcome.  [FN11]  (AR, Doc. 4580, at p. 2).

FN11. The Forest Service designated Wyoming as one of the states "most affected" by the proposed Roadless Rule. (AR, Doc. 1537, at p. 2).  As a result, Governor Geringer was an active participant in the public process surrounding the implementation of the Roadless Rule. Thus, Governor Geringer's observations that the proposed Roadless Rule, and the Forest Service's illusory public process, was the result of political posturing for an outgoing president, and geared to support a vice president who was also a presidential candidate, are based on firsthand knowledge and carry their own indicia of reliability.  (See AR, Doc. 4580).

 The Forest Service provided maps during this comment period;  however, the maps were of such a large scale--a continental scale--that they actually provided less detail than a standard highway map. [FN12]  The maps did not identify the unroaded areas that were subject to the Procedural Rule or the "roaded" areas that were subject to the Roadless (Prohibition) Rule. [FN13] (See generally AR, Doc. 4110 (maps of inventoried roadless areas)).  The Wyoming State Engineer's Office commented that the "maps provided in the [draft EIS] lack sufficient detail to be of help [in] determining what specific roads and areas are affected."  (AR, Doc. 4580, at p. 30).

FN12. The actual scale of the maps provided by the Forest Service was between 10 miles per inch and 40 miles per inch.  A standard highway map has scale of 18 miles per inch.

FN13. The draft EIS classified 2.8 million acres of National Forest land that contained roads within the inventoried "roadless areas."  (AR, Doc. 1350, at p. 2).

 Numerous states and various agencies requested an extension of the draft EIS comment period because of:  (1) the lack of maps and inaccuracies in the maps provided, (AR, Doc. 4580, at pp. 24-40;  AR Doc. 4111, at pp. 80-81, 161, 500, 589);  (2) the size of the draft EIS and proposed Roadless Rule, (AR, Doc. 4580);  (3) confusion over what "roaded" areas were covered by the proposed Roadless Rule, (AR, Doc. 4580, at p. 30);  (4) concerns regarding the narrow range of alternatives the Forest Service analyzed in the draft EIS, (AR, Doc. 4580, at p. 33;  AR, Doc. 4111, at pp. 80-81, 161, 500, 589);  and (5) concerns regarding the lack of a site-specific analysis (i.e., the issues involving Wyoming's natural resources were lumped in the same category as issues involving Alabama's natural resources), (AR, Doc. 4580, at pp. 25- 26).

 The Forest Service refused to extend the comment period, which was contrary to its usual policy of liberally granting extensions on important issues.  [FN14]  The Forest Service received approximately 1,155,000 public comments on the Roadless Rule draft EIS. [FN15] (AR, Doc. 4609, at p. 1-7). Nevertheless, the comment period closed after sixty-nine days on July 17, 2000, as scheduled.

FN14. For example, the Forest Service extended the comment period for the Interim Roadless Rule in response to several requests.  See 64 Fed.Reg. 7290.

FN15. Defendant-Intervenors consistently point to the number of comments received on the draft EIS to bolster their argument that this comment period was sufficiently long to permit meaningful participation. However, the Court finds these arguments unhelpful since 1,095,000 of these comments were form letters, form e-mails, post-cards, or faxes.  (AR, Doc. 4609, at p. 1-7).  The Forest Service only received 60,000 original letters.  (Id.).

 *1210 C. The Final Environmental Impact Statement.

 In November 2000, the Forest Service issued the Roadless Rule final EIS. (AR, Doc. 4609).  The final EIS departed from the draft EIS and proposed Roadless Rule in four material aspects:  (1) the final EIS broadened the scope of the Roadless Rule to apply to all inventoried roadless areas, not just the "unroaded portions" of the inventoried roadless areas, (AR, Doc. 4609, at p. xi);  (2) the final EIS adopted an even more restrictive Roadless Rule Alternative, which prohibited road construction and timber harvest (except for stewardship purposes) in all inventoried roadless areas (AR, Doc. 4609, at p. 2-13);  (3) the Forest Service added an additional 4.2 million acres of inventoried roadless areas subject to the Roadless Rule, thereby increasing the geographic scope of the Roadless Rule to 58.5 million acres (increasing the roadless area in Wyoming by 39,000 acres), (AR, Doc. 4608, at p. S-1;  AR, Doc. 4609, App. A, at p. A-4);  and (4) the final EIS eliminated all analyses related to the "Procedural Rule" part of the Roadless Rule, which was incorporated into the final Forest Service Planning Regulations issued on November 9, 2000, (AR, Doc. 4609, at p. xi).

 The maps accompanying the final EIS generally identified the inventoried roadless areas within each state that were subject to the Roadless Rule. (See AR, Doc. 4110, at pp. 3-213).  The maps did not, however, provide sufficient information to identify existing roads within the "roadless" area and did not identify the additional 4.2 million acres of "roadless" area identified in the final EIS. (See id.).  The maps contained in the final EIS did not contain this information because the Roadless Team did not have information such as the number of classified roads within the inventoried roadless areas and total acres of classified road impacts.  (AR, Doc. 5590, at pp. 1, 2, 9). Interestingly, the Forest Service's deadline imposed for gathering this basic information was not until after the scheduled date of publication of the Record of Decision.  (AR, Doc. 5590, at p. 2).

 D. The Final Roadless Rule and Record of Decision.

 On January 5, 2001, the Secretary of Agriculture signed the Record of Decision ("ROD").  The final Roadless Rule was published in the Federal Register on January 12, 2001.  (AR, Doc. 5796). [FN16]

FN16. The final Roadless Rule departed from the final EIS by restricting stewardship timber harvests to small diameter timber.  (AR, Doc. 5796, at p. 15).  The final Roadless Rule also added a narrow exception to the prohibition on timber harvesting.  (AR, Doc. 5796, at p. 15).

 The Roadless Rule prohibits road construction in inventoried roadless areas of the National Forest System unless the road construction falls within an exception to the general prohibition.  36 C.F.R. §  294.12(a).  The exceptions permit road construction in inventoried roadless areas:  (1) to protect public health and safety in cases of an imminent threat of flood, fire, or other catastrophic event that, without intervention, would cause property damage;  (2) to conduct an environmental cleanup pursuant to federal pollution statutes;  (3) pursuant to reserved or outstanding rights, or as provided for by statute or treaty;  or (4) when needed in conjunction with the continuation, extension, or renewal of a mineral lease.  36 C.F.R. §  294.12(b)(1)-(3), (7).  The Roadless Rule also prohibits timber harvesting in inventoried roadless areas subject to certain limited exceptions.  See 36 C.F.R. §  294.13.

 *1211 In all, the Roadless Rule affects 58.5 million acres (or 31%) of the National Forest System lands.  This constitutes approximately two percent of America's land mass.  The Roadless Rule affects 3.25 million acres (or 35%) of the 9.2 million acres of National Forest System land in Wyoming.

 II. National Forest Management Planning Regulations.

 The NFMA provides procedural guidelines to structure the planning of Forest Service lands.  16 U.S.C. §  1604(g).  The National Forest Management Planning Regulations ("Planning Regulations") were originally promulgated in 1979 and substantially revised in 1982.  65 Fed.Reg. 67,516 n. 1. Between 1982 and 1999, the Forest Service implemented 127 forest plans pursuant to the 1982 Planning Regulations.  Id.

 On October 5, 1999, the Forest Service proposed a rule to comprehensively revise the 1982 Planning Regulations.  64 Fed.Reg. 54,074.  The Forest Service held a comment period for these proposed revised Planning Regulations.  65 Fed.Reg. 67,517.  Wyoming raised a number of concerns regarding the proposed rule, including its concern that the proposed planning regulations violated the NFMA and the MUSYA.  (Pl.'s Opening Br., Exh. 78). Nevertheless, the Forest Service published the final Planning Regulations on November 9, 2000 ("2000 Planning Rule").  65 Fed.Reg. 67,514.  The 2000 Planning Regulations set forth a process for amending and revising land and natural resource management plans and for selecting and implementing site-specific actions.  36 C.F.R. §  219.1. Among other things, the 2000 Planning Regulations established the elements of the general planning process.  36 C.F.R. § §  219.1 to 219.25.

 The most controversial part of the 2000 Planning Regulations was that they allegedly altered the management mission of the Forest Service.  The Forest Service mission was changed from "multiple use" management to "ecological sustainability" management.  (AR, Doc. 1078).  This shift, Wyoming and other commentators contended, violated both the NFMA and the MUSYA. Additionally, many believed this shift in the Forest Service's management mission exceeded their authority and displaced Congress' intent expressed in the NFMA and the MUSYA.

 The 2000 Planning Regulations are not currently in effect.  On May 17, 2001, the Forest Service published a proposed rule stating that it was not sufficiently prepared to fully implement the 2000 Planning Regulations because "serious concerns" had arisen regarding the ecological sustainability mission.  66 Fed.Reg. 27,555. On November 27, 2002, the Forest Service proposed some revised planning regulations for public comment.  67 Fed.Reg. 72,770 to 72,816.  The public comment for that rule extended until March 6, 2003.  67 Fed.Reg. 72,770.

 III. The Road Management Rule.

 After notice and a comment period, the Road Management Rule went into effect on January 12, 2001.  66 Fed.Reg. 3,206 to 3,207.  The Road Management Rule requires development of a transportation atlas for each National Forest administrative unit.  Id.;  36 C.F.R. §  212.2. The Road Management Rule mandates a "science-based process" to analyze the National Forest road system and establishes standards for the road system.  See 36 C.F.R. §  212.5(b). The Road Management Rule was designed to remove the emphasis on transportation development and road construction in the National Forest system and to signal a shift to maintaining needed roads and decommissioning unneeded roads.  Id.

 *1212 IV. Transportation Policy.

 Concurrent with the Road Management Rule, the Forest Service proposed a new  Transportation Policy.  66 Fed.Reg. 3,219 to 3,241.  The Transportation Policy amended the management guidelines set forth in the Forest Service Manual.  Id. Among other things, the Transportation Policy prohibits road construction within inventoried roadless areas unless a science-based roads analysis is conducted pursuant to the procedures set forth in the Transportation Policy.  66 Fed.Reg. 3,236;  66 Fed.Reg. 65,797-98. Additionally, the exceptions in the Transportation Policy for building a road are narrower than the exceptions in the Roadless Rule. 66 Fed.Reg. 3,236. The Transportation Policy went into effect on January 12, 2001. [FN17]

FN17. The Court has also reviewed the Federal Defendants Supplemental Authority and the Bush Administration's proposed amendments to, and/or revisions of, the Roadless Rule. (See Fed. Defs.' Notice of Supp. Authority).  The Court has concluded that neither of those actions affect the efficacy of this Order.

    Standard of Review
 [1] Judicial review of an agency's final action is governed by the Administrative Procedure Act ("APA").  See 5 U.S.C. § §  701 to 706; Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 882, 110 S.Ct. 3177, 111 L.Ed.2d 695 (1990).  Under the APA, a federal court may set aside informal agency action if it is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.  5 U.S.C. §  706(2)(A).  An agency decision is arbitrary or capricious if:  (1) the agency entirely failed to consider an important aspect of the issue;  (2) the agency offered an explanation for its decision that was counter to the evidence before it;  (3) the agency relied on factors that Congress did not intend for it to consider; or (4) the agency's decision is so implausible that it could not be ascribed to the product of agency expertise.  Colo. Envtl. Coalition v. Dombeck, 185 F.3d 1162, 1167 (10th Cir.1999).  The Tenth Circuit has held that informal agency action must be set aside if it fails to meet statutory, procedural, or constitutional requirements.  Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1573-74 (10th Cir.1994).

 [2] In applying this deferential standard of review, a federal court is required to review the whole administrative record, or those parts of the record cited by the parties.  Utahns For Better Transp. v. U.S. Dep't of Transp., 305 F.3d 1152, 1164 (10th Cir.2002).  The court reviews the administrative record to ensure the agency's decision was based on consideration of the relevant factors and was not the result of a clear error in judgment.  Colo. Envtl. Coalition, 185 F.3d at 1167.  In so reviewing, the court cannot substitute its judgment for that of the agency.  Utahns for Better Transp., 305 F.3d at 1164.

 [3][4] The essential function of judicial review under the APA is for the federal court to determine whether the agency:  (1) acted within its scope of authority;  (2) complied with prescribed procedures;  and (3) acted in accordance with law (i.e., did not act arbitrarily or capriciously). Olenhouse, 42 F.3d at 1574.  In the end, administrative decisions may only be set aside for substantial procedural or substantive reasons.  Utahns for Better Transp., 305 F.3d at 1164.  However, courts and agencies alike should be mindful that an "agency's rulemaking power is not the power to make law, it is only the power to adopt regulations to carry into effect the will of Congress as expressed by the statute."  Sundance Assoc., Inc. v. Reno, 139 F.3d 804, 808 (10th Cir.1998) (internal quotation marks and citations omitted).

*1213 Analysis
 The parties have presented several issues in their briefs.  The Court will first address Federal Defendants' and Defendant-Intervenors' contention that the Court lacks subject matter jurisdiction.  Next, the Court will address Wyoming's argument that the Roadless Rule was promulgated in violation of several federal environmental statutes.  Finally, the Court will consider the appropriate injunctive relief.

 I. Justiciability Claims.

 Federal Defendants and Defendant-Intervenors argue that Wyoming's claims challenging the 2000 Planning Regulations, the Road Management Rule, and the Transportation Policy are not ripe for judicial review.  Defendants also argue that Wyoming does not have standing to challenge the Roadless Rule. Each claim will be discussed in turn.

 A. Wyoming's Challenges to the Planning Regulations, Road Management Rule, and Transportation Policy.

 Wyoming argues that the 2000 Planning Regulations, Road Management Rule, and Transportation Policy violate NEPA, the NFMA, the Wilderness Act, the Wyoming Wilderness Act, the MUSYA, the National Historic Preservation Act, and the Regulatory Flexibility Act. [FN18] (Pl.'s Opening Br., at pp. 63, 70, 71- 74).  The Federal Defendants respond that these claims are not ripe for judicial review.  (Fed. Defs.' Resp. Br., at pp. 28-31).  Defendant-Intervenors make essentially the same justiciability argument.  (Def.- Intervenors' Resp. Br., at pp. 18-20).

FN18. As explained below, Wyoming has waived its claims under the Wyoming Wilderness Act, the National Historic Preservation Act, and the Regulatory Flexibility Act.

 1. Ripeness.

 [5][6] "Ripeness" is a justiciability doctrine that is used to determine when judicial review is appropriate.  Judicial review is premature when an injury is speculative.  Coalition for Sustainable Res. v. U.S. Forest Service, 259 F.3d 1244, 1249 (10th Cir.2001).  To determine whether an agency's decision is ripe, a court must examine:  (1) the fitness of the issues for judicial review;  and (2) the hardship to the parties of withholding consideration.  Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 726, 733, 118 S.Ct. 1665, 140 L.Ed.2d 921 (1998).

 [7][8] In making the ripeness determination, the district court may consider whether:  (1) delayed review would cause hardship to the plaintiffs;  (2) judicial intervention would inappropriately interfere with further administrative action;  and (3) the courts would benefit from further factual development of the issues presented.  Id. at 733, 118 S.Ct. 1665. In the administrative law context, the purpose behind the ripeness doctrine is to prevent courts from entangling themselves in abstract disagreements over administrative policies.  Id. at 732-33, 118 S.Ct. 1665.

 2. Application.

 [9] Wyoming's challenges to the 2000 Planning Regulations are not ripe for judicial review because those rules are currently in the process of being revised.  To the extent that Wyoming is challenging the Road Management Rule and Transportation Policy, those claims are not ripe for judicial review because they merely present an abstract disagreement over the Forest Service's administrative process for revising and amending forest plans and its transportation system.  See *1214Coalition for  Sustainable Res., 259 F.3d at 1252-53.  Likewise, Wyoming cannot establish any present injury from the Road Management Rule or Transportation Policy because neither rule, in isolation, has any on-the-ground impact for road construction activities.

 3. Conclusion.

 For the aforementioned reasons, Wyoming's request for declaratory relief with respect to the 2000 Planning Regulations, the Road Management Rule, and the Transportation Policy is DENIED.

 B. Wyoming's Standing to Challenge the Roadless Rule.

 Federal Defendants argue that Wyoming's challenge to the Roadless Rule should be dismissed because the potential injury to the national and state forests in Wyoming could not be redressed by setting aside the Roadless Rule. (Fed. Defs.' Resp. Br., at pp. 22-28).  Defendant-Intervenors argue that Wyoming lacks standing because it has only alleged economic injury, which is not within the zone-of-interests protected by NEPA. (Def.-Intervenors' Resp. Br., at pp. 11-20).  Wyoming replies that it has standing because it seeks to protect state lands and National Forests within its borders from the irreparable environmental consequences that will result from the Forest Service's uninformed implementation of the Roadless Rule. (Pl.'s Reply Br., at pp. 4- 13).

 1. Article III Standing Requirements.

 [10][11] Federal courts are courts of limited jurisdiction.  U.S. Const. art.  III, §  2. A federal court only has jurisdiction to hear "cases" or "controversies."  Lujan v. Defenders of Wildlife, 504 U.S. 555, 559, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).  Standing is a jurisdictional doctrine that is an essential part of Article III's case-or-controversy requirement.  Id. at 560, 112 S.Ct. 2130.  Jurisdiction is a threshold question that must be addressed before reaching the merits of any case.  Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 94-95, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998). This rule is inflexible and without exception.  Id. The party invoking federal jurisdiction has the burden of proving it exists.  Defenders of Wildlife, 504 U.S. at 561, 112 S.Ct. 2130.

 [12] To have standing, the party invoking federal jurisdiction must prove:  (1) it has suffered an injury in fact--an invasion of a legally protected concrete interest that is not conjectural;  (2) a causal connection between the injury and the conduct complained of;  and (3) that the injury will be redressed by a favorable decision.  Comm. to Save the Rio Hondo v. Lucero, 102 F.3d 445, 447 (10th Cir.1996).  In a NEPA case, the standing analysis is slightly more complex.

 a. Injury-in-Fact Prong.

 [13] Under the injury-in-fact prong of the standing doctrine, the plaintiff must prove that:  (1) the agency increased the plaintiff's risk of actual, threatened, or environmental harm by failing to comply with NEPA;  and (2) this increased risk of environmental harm injured the plaintiff's concrete interests.  Id. at 449;  Sierra Club v. U.S. Dep't of Energy, 287 F.3d 1256, 1265 (10th Cir.2002). "A litigant shows an injury to its concrete interest by demonstrating either a geographical nexus to or actual use of the site of agency action."  Id.

 b. Causation Prong.

 [14] Under the causation prong of the standing doctrine, a plaintiff must show its actual or threatened harm is "fairly traceable to the agency's failure to comply with NEPA." Rio Hondo, 102 F.3d at 451.  The plaintiff's burden of demonstrating traceability is fairly low where the plaintiff's *1215 injury in fact consists of a procedural injury under NEPA. Jackson Hole Conservation Alliance v. Babbitt, 96 F.Supp.2d 1288, 1294 (D.Wyo.2000).  When an agency fails to perform, or performs an inadequate NEPA analysis, the harm that is traceable to the agency's deficient analysis is the agency's uninformed decisionmaking. [FN19]  Sierra Club, 287 F.3d at 1265.

FN19. Determining whether a plaintiff has suffered a procedural injury as a result of an agency's failure to comply with NEPA requires some analysis into merits of the plaintiff's underlying claim, which should ordinarily be avoided in a federal court's standing analysis.  Ass'n of Data Processing Serv. Org. v. Camp, 397 U.S. 150, 153, 90 S.Ct. 827, 25 L.Ed.2d 184 (1970).  However, this "is the unavoidable consequence of premising standing on injuries to statutory rights."  Wyo. Timber Indus. Ass'n v. U.S. Forest Service, 80 F.Supp.2d 1245, 1258 n. 4 (D.Wyo.2000).

 c. Redressability Prong.

 [15][16] With respect to redressability, the plaintiff must prove that its injury would be redressed by a favorable decision requiring the agency to comply with NEPA procedures.  Rio Hondo, 102 F.3d at 452.  The redressability requirement is fairly low in NEPA cases because the plaintiff is only required to demonstrate that the agency could have proceeded on a more informed basis if it would have complied with NEPA. Jackson Hole, 96 F.Supp.2d at 1294.  The plaintiff is not required to demonstrate that the agency would change its decision upon NEPA compliance.  Id. Ordinarily, this element is easily satisfied in NEPA cases because a federal court can enjoin the implementation of the rule that is based on a deficient NEPA analysis until the agency can better inform itself of the consequences of its actions. Sierra Club, 287 F.3d at 1265.

 2. Application.

 [17] Wyoming has standing because it was adversely aggrieved by the Forest Service's failure to follow mandatory NEPA procedures when it promulgated the Roadless Rule, which necessarily increased the environmental risks to state and federal forests within Wyoming.  See Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 883, 110 S.Ct. 3177, 111 L.Ed.2d 695 (1990);  Rio Hondo, 102 F.3d at 448-49.

 a. Injury in Fact.

 Wyoming has presented evidence that the Roadless Rule will increase the risk of environmental harm to its thousands of acres of state forest land that are adjacent to, or intermingled with, lands designated by the Forest Service as inventoried roadless areas.  (Pl.'s Reply Br., Exh. 2).  Defendant-Intervenors' standing arguments fail because those arguments are based on the flawed premise that the sole injury Wyoming has alleged is an injury to its economic interests.  (Def.-Intervenors' Resp. Br., at p. 14).  Wyoming has been injured within the scope of NEPA in two fundamental ways.

 First, Wyoming's risk of actual or threatened harm was increased by the Forest Service's promulgation of the Roadless Rule because the Roadless Rule may damage Wyoming's environmental resources.  For decades, the Forest Service has actively managed the National Forests to prevent the spread of forest disease, insect infestations, and wildfires.  Many of the National Forest acres that were previously managed in Wyoming have been designated as roadless areas. (Pl.'s Reply Br., Exh. 2).  As a result, there is a real and substantial possibility that forest disease, insect infestation, and wildfires from the non-managed National Forests in Wyoming will spread into Wyoming's state forests that are contiguous to those National Forests.

 *1216 For example, the Medicine Bow-Routt National Forest has several "blow down" sections that have become infected with the spruce bark beetle.  [FN20]  (Id.).  Additionally, the downed timber in these areas creates the risk of catastrophic wildfire.  (Id., at ¶ ¶  7-8).  The Forest Service had planned some timber salvage in certain areas of the Medicine Bow-Routt National Forest to reduce the risk of wildfire and the impact of the spruce bark beetle infestation.  However, because of the designation of certain areas in the Medicine Bow-Routt National Forest as roadless areas, such active forest management is no longer feasible.  Consequently, the decrease in active forest management in the Medicine Bow-Routt National Forest substantially increases the risk of spruce beetle infestation and wildfire spread to forested lands in Wyoming contiguous to that National Forest.

FN20. The "blow down" areas in the Medicine Bow-Routt National Forest were caused by 120-mile per hour winds that hit the forest in the fall of 1997.  That windstorm resulted in over four million trees being blown down in a thirty mile stretch of the National Forest.

 Second, the Tenth Circuit has held that "harm to the environment may be presumed when the agency fails to comply with the required NEPA procedure." Davis v. Mineta, 302 F.3d 1104, 1115 (10th Cir.2002).  As described more fully below, the Forest Service failed to comply with NEPA in promulgating the Roadless Rule. Wyoming has demonstrated injury to its concrete interests for purposes of standing because it has shown actual or threatened injury to its natural resources, which have a close geographic nexus to the inventoried roadless areas.  See Sierra Club, 287 F.3d at 1265.

 b. Causation.

 Neither Federal Defendants nor Defendant-Intervenors have argued that Wyoming's injuries were not caused by the Roadless Rule. The Court notes, however, that the Forest Service's failure to consider certain environmental impacts, such as the cumulative impacts of the Roadless Rule, increased the risk of injury to Wyoming's natural resources because the Forest Service was proceeding on an uninformed basis.  See Jackson Hole, 96 F.Supp.2d at 1294.

 c. Redressability.

 Federal Defendants argue that the increased risk of injury to Wyoming's lands is not redressable because fuel treatments and responses to spruce bark beetles within National Forest lands are entirely within the discretion of the Forest Service.  (Fed. Defs.' Resp. Br., at pp. 23-26).  This argument is unavailing for two reasons.

 First, while the Forest Service does have discretion in its management of the National Forests, the Roadless Rule takes away that discretion.  For example, the Roadless Rule does not provide for an exception that would permit the Forest Service to build a road into the inventoried roadless area in the Medicine Bow-Routt National Forest (or any national forest) to treat a particularly pervasive insect infestation, such as the case of the spruce bark beetle. [FN21]  Therefore, without access to the inventoried roadless areas, the local foresters *1217 have one choice in how to manage the problem:  let nature run its course.

FN21. The only exception to the Roadless Rule that would arguably apply in such a situation is found in 36 C.F.R. §  294.12(b)(1). However, that subsection of the Roadless Rule does not provide for treatment of insect infestations unless such infestation is classified as a "catastrophic event."  For a road to be built to treat a "catastrophic event," a claimant would still have to demonstrate that the fire or event is:  (1) imminent;  and (2) would cause the loss of life or property without intervention.  36 C.F.R. 294.12(b)(1).  In other words, routine and proactive insect and fire treatment is unavailable under the Roadless Rule.

 Second, Wyoming has demonstrated a procedural injury by the Forest Service's failure to comply with NEPA. Therefore, setting aside the Roadless Rule would redress Wyoming's injuries because the Forest Service would then be proceeding on a more informed basis.

 3. Conclusion.

 For the aforementioned reasons, the Court FINDS Wyoming has satisfied all the Article III jurisdictional requirements to maintain its challenge to the Roadless Rule.

 II. Wyoming's Claims Challenging the Roadless Rule.

 Wyoming argues that the Roadless Rule was promulgated in violation of NEPA, the Wilderness Act, the NFMA, the MUSYA, the Wyoming Wilderness Act, the National Historic Preservation Act, and the Regulatory Flexibility Act. Each argument will be discussed in turn.

 A. Wyoming's National Environmental Policy Act Claims.

 Wyoming argues that the Roadless Rule was promulgated in violation of NEPA.  (Pl.'s Opening Br., at pp. 48-62).  Federal Defendants and Defendant-Intervenors respond that the Forest Service involved Wyoming, and the public generally, in one of the most extensive public involvement campaigns ever undertaken in the history of administrative law and that the Forest Service met, if not exceeded, all statutory and regulatory requirements.  (Fed. Defs.' Resp. Br., at pp. 40-61;  Def.-Intervenors' Resp. Br., at pp. 20-46).

 1. NEPA Overview.

 a. NEPA's Statutory Mandate and Structure.

 [18] NEPA requires federal agencies to consider the environmental impacts of their actions, disclose those impacts to the public, and then explain how their actions will address those impacts.  Baltimore Gas & Elec. Co. v. Natural Res. Defense Council, 462 U.S. 87, 97, 103 S.Ct. 2246, 76 L.Ed.2d 437 (1983).  NEPA prescribes the process, not the end result, of agency action. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989).  If the agency follows the NEPA process, as set forth in the agency's implementing regulations, the public is ensured that the agency was informed of the environmental consequences of its final action. Colo. Envtl. Coalition v. Dombeck, 185 F.3d 1162, 1172 (10th Cir.1999).  In this regard, the Tenth Circuit has repeatedly emphasized that NEPA only requires an agency to take a "hard look" at environmental consequences before taking a major federal action that significantly affects the quality of the human environment.  Citizens' Comm. to Save Our Canyons v. U.S. Forest Service, 297 F.3d 1012, 1022 (10th Cir.2002) [hereinafter "Save Our Canyons "].

 To ensure that federal agencies take a "hard look" at the environmental consequences of their actions, NEPA requires an agency to prepare an environmental impact statement ("EIS").  Friends of the Bow v. Thompson, 124 F.3d 1210, 1213 (10th Cir.1997).  "An EIS is a detailed statement of the environmental impact of a proposed action."  Id. The Tenth Circuit has described the NEPA process an agency follows in preparing an EIS: 
Initially, any agency announces its intent to study a proposed action through a process called scoping, during which the agency solicits comments and input *1218 from the public and other state and federal agencies with the goal of identifying specific issues to be addressed and studied.  40 C.F.R. §  1501.7. After assessing the input from the scoping process, the government then prepares a draft Environmental Impact Statement (DEIS), id. §  1502.9(a), which is then presented to the public and other government agencies for notice and comment.  Id. §  1503.1(a).  After evaluating the feedback received during the notice and comment process, the agency prepares a [final EIS (FEIS) ]. Id. §  1502.9(b).  If after preparing either a DEIS or FEIS, the proposed action substantially changes in a way "relevant to environmental concerns," or if new information comes to light about environmental impacts, an agency must prepare a supplemental EIS (SEIS).  Id. §  1502.9(c)(1). 
  Save Our Canyons, 297 F.3d at 1022.

 In the end, the agency must address the following in its EIS:  (1) the purpose and need for the proposed action;  (2) environmental impacts resulting from the actions;  (3) alternatives to the proposed action;  (4) the relationship between short-term uses and long-term productivity;  and (5) the amount of resources that must be devoted to the proposed action.  Id.;  42 U.S.C. §  4332(2)(C)(i)-(v);  40 C.F.R. §  1502.10.

 b. Judicial Review of NEPA Compliance.

 [19] The role of the judiciary in the NEPA process is twofold.  First, the court must ensure that the agency has taken a hard look at the environmental consequences of its actions and has adequately disclosed those impacts to the public.  Baltimore Gas, 462 U.S. at 97-98, 103 S.Ct. 2246;  Middle Rio Conservancy Dist. v. Norton, 294 F.3d 1220, 1225 (10th Cir.2002).  Second, the court must ensure that the agency's decisions were not arbitrary or capricious.  Baltimore Gas, 462 U.S. at 97-98, 103 S.Ct. 2246;  Utahns for Better Transp., 305 F.3d at 1163.

 [20] In reviewing the adequacy of an EIS, a federal court simply examines whether the agency objectively presented all the topics required by NEPA. Colo Envtl. Coalition, 185 F.3d at 1172.  In so reviewing, the court must make a pragmatic judgment about whether the preparation of the EIS and its ultimate form and content fostered informed public participation and informed decisionmaking.  Id.

 [21] While a federal agency is entitled to a presumption of regularity in arriving at its decision, the court is not simply a "rubber stamp" for agency action and will set aside agency action if it is in contravention of the agency's own rules or congressional mandate.  See Glisson v. U.S. Forest Service, 876 F.Supp. 1016, 1023-24 (S.D.Ill.1993).  In other words, the court will not accept pro forma compliance with NEPA procedures, nor post hoc rationalizations as to why and how the agency complied with NEPA. See Davis v. Mineta, 302 F.3d 1104, 1112-13 (10th Cir.2002);  Utahns for Better Transp., 305 F.3d at 1165.

 2. Wyoming's Specific Claims Against the Forest Service.

 Wyoming argues the Forest Service violated NEPA in six ways when it promulgated the Roadless Rule. Each contention will be addressed in turn.

 a. The Forest Service's Procedure in Implementing the Roadless Rule.

 Wyoming argues that the Forest Service's process in implementing the Roadless Rule was fundamentally flawed as a result of its "mad dash to complete the Roadless Initiative before President Clinton left office."  (Pl.'s Opening Br., at p. 48).  Federal Defendants respond that the *1219 Forest Service provided adequate information to the public during the rulemaking process. (Fed. Defs.' Resp. Br., at pp. 42-45).  Defendant-Intervenors contend that Wyoming has blurred the distinct phases of the NEPA process, which has resulted in its confusion regarding the NEPA requirements at each stage.  (Def.- Intervenors' Resp. Br., at pp. 20-27).

i. The Dissemination of Information During the Scoping Period.
 Wyoming argues that the information disseminated to the public during the scoping period and development of the EIS was "woefully inadequate" and that the Forest Service should have extended the scoping period until it made better information available.  (Pl.'s Opening Br., at p. 49-51).

 The scoping period is an "early and open" process for determining the scope of the issues to be addressed in the EIS and for identifying significant issues related to the rulemaking.  40 C.F.R. § §  1501.7, 1508.25.  During the scoping process, an agency is required to invite the participation of federal agencies, states, local governments, and Indian tribes that may be affected by the agency action. [FN22]  40 C.F.R. §  1501.7(a)(1).  The agency determines the scope of the proposed action by considering three types of actions, three types of alternatives, and three types of impacts.  40 C.F.R. § §  1501.7(a)(2), 1508.25(a)-(c).  The agency is then required to allocate assignments for preparation of the EIS among itself and cooperating agencies. 40 C.F.R. §  1501.7(a)(4), (6).

FN22. In subsection (a) of §  1501.7, the regulation provides that the agency "shall" perform certain activities.  This language is mandatory as evidenced by subsection (b) of §  1501.7, which provides a list of activities the agency "may" perform during the scoping period.  See 40 C.F.R. §  1501.7(a)-(b).

 [22] The clear import of §  1501.7(a)'s mandatory language is that the agency undertaking the action shall engage with other governmental entities in an open and public manner so that they may work together in preparing the EIS. 40 C.F.R. §  1501.7(a).  When a federal agency is required to invite the participation of other governmental entities and allocate responsibilities to those governmental entities, that participation and delegation of duty must be meaningful.

ii. Application.
 Wyoming contends that although it was one of the states most affected by the Roadless Rule, it could not meaningfully participate in the scoping process because the Forest Service did not provide it with adequate information. Specifically, Wyoming did not know where the alleged roadless areas were because the Forest Service did not provide any maps until after the scoping period had ended.  The Forest Service's NOI to prepare the draft EIS did not provide any information regarding the estimated geographic ambit of the proposed rule nor any maps of the inventoried roadless area.

 [23] The Court agrees that Wyoming and other affected states could not meaningfully "participate" in determining the scope and significant issues to be analyzed in the EIS, which requires consideration of the mitigating measures and impacts of the alleged action, without knowing specifically what roadless areas the rule covered.  See 40 C.F.R. § §  1501.7(a)(1)-(2), 1508.25(b)-(c).  For example, Wyoming could not meaningfully provide input on the scope of the proposed EIS by commenting on the direct, indirect, and cumulative impacts of the Roadless Rule in Wyoming when it did not know what areas in Wyoming were to be designated as roadless.  See 40 C.F.R. § §  1501.7(a)(1)-(2), 1508.25(c)(1)-(3).

 *1220 According to Defendant-Intervenors, the Roadless Rule was the "most significant land conservation initiative in nearly a century."  (Def.- Intervenors' Resp. Br., at p. 1).  With NEPA's purpose in mind--adequate and full disclosure--maps accurately depicting the areas covered by the Roadless Rule are the most basic and fundamental information needed to begin the scoping process.  Wyoming could not meaningfully participate in defining the scope of a rule when it did not know what lands within its borders would be impacted by the rule.  The Administrative Record is replete with the Forest Service's own admissions that its data was incomplete, outdated, and simply inaccurate.  [FN23]

FN23. (See AR, Doc. 5612, at pp. 14, 73-74, 77, 80-82;  Doc. 1408, at pp. 1, 8;  Doc. 2113, at p. 1;  Doc. 2115, at p. 1;  Doc. 2123, at p. 1;  Doc. 3062, at p. 1;  Doc. 2770, at pp. 1-6;  Doc. 2600, at p. 1;  Doc. 2610, at p. 1;  Doc. 899, at p. 1;  Doc. 4060, at pp. 1-2;  Doc. 3682, at p. 1).

 Notwithstanding these admissions, the Forest Service would not extend the scoping period because of the significant time constraints that it imposed on itself.  From the outset, the Forest Service's plan was to proceed according to its predetermined schedule, which was imposed before the scoping process began, with the hope that the updated roadless information would be included in the final EIS. [FN24]

FN24. The predetermined schedule from which the Forest Service adamantly refused to deviate is in contravention of the CEQ regulations. Those regulations provide that the agency may set time limits as part of the open scoping process.  See 40 C.F.R. §  1501.7(b)(2).

    iii. Conclusion.
 To the Court, the facts evidence mere pro forma compliance with NEPA's scoping procedures and requirements.  Therefore, the Court finds that the Forest Service's refusal to extend the scoping period, notwithstanding the protests of nearly all of the affected states, for the sole reason of meeting a self-imposed deadline was arbitrary and capricious.  This is particularly true in this case because the Forest Service was aware that better information was available, even within the Forest Service itself, but simply refused to use that information because it did not comport with the arbitrary deadline by which the final rule had to be promulgated.

 b. Denial of Cooperating Agency Status.

 Wyoming argues that the Forest Service's decision to deny it cooperating agency status was arbitrary and capricious.  (Pl.'s Opening Br., at p. 51- 52).  Federal Defendants respond that the decision to grant cooperating agency status is completely discretionary;  therefore, the Forest Service cannot be faulted for its failure to exercise its discretion.  (Fed. Defs.' Br., at p. 50).  Defendant-Intervenors did not respond to this argument.

i. The Grant of Cooperating Agency Status to States.
 The NEPA regulations emphasize inter-agency cooperation early in the NEPA process by designating as cooperating agencies those agencies that have expertise in the field or are affected by the lead agency's actions.  40 C.F.R. §  1501.6. A state may become a cooperating agency only through agreement with the lead federal agency.  40 C.F.R. §  1508.5. However, just over two months before the Roadless Rule NOI was published, the Director of the CEQ urged agencies to more actively solicit the participation of state governments as cooperating agencies during the scoping process because cooperating agency relationships with state agencies help to achieve the purposes of NEPA. (AR, Doc. 3544, at pp. 2-3).

*1221 ii. Application.
 The Court agrees with Federal Defendants that the Forest Service, acting as lead agency, had the discretion to grant or deny the states cooperating agency status.  See 40 C.F.R. §  1508.5. The Court also agrees with the Director of the CEQ that granting cooperating agency status serves the purposes of NEPA. See 42 U.S.C. §  4331(a).  Wyoming requested cooperating agency status early in the scoping process;  however, the Forest Service did not even see fit to respond to that request until after the draft EIS was released.  (AR, Doc. 1889).  When it did respond, the Forest Service still did not provide Wyoming with a reason why it denied the state cooperating agency status. [FN25] However, the director of the roadless project indicated that cooperating agency status was denied because states would want to work at too great of a "level of detail."  (AR, Doc. 3085).

FN25. The Forest Service did reference Wyoming to a proposal it extended to the Western Governors' Association, which would have relegated the state to "collecting and synthesizing" comments rather than participating in the production of the EIS as a cooperating agency pursuant to 40 C.F.R. §  1501.6(b).  In other words, the Forest Service told Wyoming, and the Western Governors:  "You are good enough to work for us, but not good enough to work with us."

 [24] The Court finds that the Forest Service acted arbitrarily and capriciously in denying Wyoming, and the nine other states most affected by the Roadless Rule, cooperating agency status.  This finding is not premised on a conclusion that the Forest Service had a duty to grant cooperating agency status to any of the states that requested that status, nor does it provide a judicial gloss on the lead federal agency's discretionary authority to grant cooperating agency status.  Rather, the finding is based on the fact that the Roadless Rule affected 53.37 million acres of land, or 92% of the total inventoried roadless areas, in those ten most affected states, and the Forest Service did not find it worth its time to explain why it was denying cooperating agency status to those states.  Moreover, the logistics of coordinating with ten states would not have been insurmountable.

 The roadless team director's statement that cooperating agency status was being denied because the Forest Service did not want to work at the "level of detail" as the states affected by the Roadless Rule also evidences:  (1) that the Forest Service was not proceeding with all the relevant and valuable information that was available on the environmental consequences of its action;  and (2) that the Forest Service was omitting relevant and valuable information for the sole reason of administrative simplicity.  With regard to the latter, it is also important to note that the Forest Service adopted the top-down administrative approach to the implementation of the Roadless Rule and defined the scope of the project itself, so it cannot now complain of the administrative difficulties associated with the implementation of the Roadless Rule.

iii. Conclusion.
 There is not one good reason in the administrative record before the Court explaining why cooperating agency status was denied to the ten most affected states, including Wyoming, especially in light of the CEQ's direction that federal agencies should actively solicit participation of the states in order to comply with NEPA's statutory mandate.  Absent any such explanation, the Court must again conclude that Wyoming was right in characterizing the Forest Service's process as a "mad dash to complete the Roadless Initiative before President Clinton left office."  The *1222 Forest Service dared not let any of the ten most affected states have cooperating agency status, lest its "mad dash" would be slowed to a walk.  For these reasons, the Court finds that the Forest Service acted arbitrarily and capriciously in denying cooperating agency status to the ten states most affected by the Roadless Rule.

 c. The Forest Service's Failure to Consider a Reasonable Range of Alternatives.

 Wyoming argues that the Forest Service failed to consider a reasonable range of alternatives to its proposed action.  (Pl.'s Opening Br., at pp. 52-55). Federal Defendants respond that the Forest Service considered a "wide range" of alternatives in light of its defined purpose for the Roadless Rule. (Fed. Defs.' Br., at pp. 52-57).  Defendant-Intervenors argue that the Forest Service only had a duty to consider alternatives that prohibited road construction in roadless areas because the purpose of the Roadless Rule was to create a cohesive national policy that eliminated activities, such as road construction, which cause the degradation of roadless areas.

i. NEPA's Alternatives Requirement.
 [25] Early in the NEPA process, a federal agency is required to "[s]tudy, develop, and describe" alternatives to its proposed action.  42 U.S.C. §  4332(E);  40 C.F.R. §  1501.2(c).  If the federal agency prepares an EIS, NEPA requires the federal agency to rigorously explore and objectively evaluate reasonable alternatives to its proposed action.  42 U.S.C. §  4332(C)(iii); 40 C.F.R. §  1502.14(a);  Utahns for Better Transp., 305 F.3d at 1166. The requisite level of detail and the number of alternatives an agency must consider depends on the nature and scope of the agency's proposed action. Dubois v. U.S. Dep't of Agric., 102 F.3d 1273, 1289 (1st Cir.1996).  The alternatives requirement is the linchpin of NEPA, and the alternatives section is "the heart" of the EIS. Save Our Canyons, 297 F.3d at 1030;  40 C.F.R. §  1502.14.

 [26] To comply with NEPA, an agency must give each reasonable alternative  "substantial treatment" in the EIS. 40 C.F.R. §  1502.14(b);  Save Our Canyons, 297 F.3d at 1030.  A "reasonable alternative" is one that is non-speculative and bounded by some notion of feasibility.  Utahns for Better Transp., 305 F.3d at 1172.  When the agency eliminates an alternative from detailed study, it must briefly discuss the reason for eliminating that alternative.  40 C.F.R. §  1502.14(a);  Utahns for Better Transp., 305 F.3d at 1166.  The existence of a reasonable, but unexamined, alternative renders the EIS inadequate.  Dubois, 102 F.3d at 1287.

 [27][28] In the Tenth Circuit, federal courts are required to  "look closely" at the EIS's purpose to determine whether the agency considered reasonable alternatives.  Save Our Canyons, 297 F.3d at 1030.  It is well established that an agency cannot define the purpose of its project so narrowly that it precludes consideration of reasonable alternatives.  Davis, 302 F.3d at 1119.  This is because "[o]ne obvious way for an agency to slip past the structures of NEPA is to contrive a purpose so slender as to define competing 'reasonable alternatives' out of consideration (and even out of existence)." Id. (quoting Simmons v. U.S. Army Corps of Eng'rs, 120 F.3d 664, 666 (7th Cir.1997)).

 [29] In reviewing an agency's choice of alternatives, and the extent to which the EIS addresses each alternative, federal courts in the Tenth Circuit employ the "rule of reason."  Custer County Action Ass'n, 256 F.3d at 1040. The rule of reason requires the court to determine whether the EIS contained a sufficient discussion *1223 of the relevant issues and opposing viewpoints to enable the agency to take a hard look at the environmental consequences of its proposed action and the alternatives to that action.  Save Our Canyons, 297 F.3d at 1031.  In applying this rule, federal courts will not permit an agency to circumvent NEPA by narrowly defining the purpose of the proposed action and thereby avoiding its duty to consider reasonable alternatives. 42 U.S.C. §  4332(C)(iii);  Davis, 302 F.3d at 1119.  As explained by the Seventh Circuit, if "NEPA mandates anything, it mandates this:  a federal agency cannot ram through a project before first weighing the pros and cons of the alternatives."  Simmons, 120 F.3d at 670 (emphasis added).

ii. The Forest Service's Alternatives Analysis in Implementing the Roadless
Rule.
 On October 13, 1999, President Clinton directed the Forest Service to develop regulations that provide appropriate long-term protection for most or all currently inventoried roadless areas (i.e., RARE I and RARE II inventoried Roadless Areas).  (AR, Doc. 1535, at p. 2).  The next day, Chief Dombeck informed Forest Service employees that the public process would begin with a notice of intent to prepare an EIS. (AR, Doc. 330, at p. 1).  The EIS was to "examine alternative methods to meet the goals established by the President."  (AR, Doc. 330, at p. 1).  However, the Forest Service was only to "examine alternatives that limit or eliminate certain activities in inventoried roadless areas such as road construction."  (AR, Doc. 330, at p. 1).

 The Forest Service apparently believed that public comments in response to the NOI were unhelpful in defining a range of alternatives for the draft EIS. (AR, Doc. 4609, at p. 2-15).  In the draft EIS, the Forest Service defined the twofold purpose of the Roadless Rule: 
(1) to immediately stop activities that have the greatest likelihood of degrading desirable characteristics of inventoried roadless areas, and (2) to ensure that ecological and social characteristics of inventoried roadless and other unroaded areas are identified and evaluated through local forest planning efforts. 
  (AR, Doc. 1362, at p. 1-10).  The final EIS defined the purpose of the Roadless Rule in substantially the same manner.  (AR, Doc. 4609, at p. 1-14). [FN26]

FN26. The preamble to the Roadless Rule stated that the "final rule prohibits road construction, reconstruction, and timber harvest in inventoried roadless areas because they have the greatest likelihood of resulting in long-term loss of roadless area values and characteristics."  66 Fed.Reg. at 3244 (Jan. 12, 2001).  The purpose of the final Roadless Rule was to "provide, within the context of multiple-use management, lasting protection for inventoried roadless areas within the National Forest System."  40 C.F.R. §  294.10.

 To achieve this purpose, the Forest Service decided only to analyze alternatives that eliminated road construction and timber harvest in roadless areas because road construction and timber harvest:  (1) occur on a national scale;  (2) have the greatest likelihood of altering landscapes;  (3) often cause landscape fragmentation;  and (4) often result in immediate, irreversible, and long term loss of roadless characteristics.  (AR, Doc. 1362, at pp. 1-10 to 1-11;  AR, Doc. 4609, at p. 1-16).  The Forest Service then eliminated from detailed study every other proposed alternative on the basis that they did not meet the purpose of immediately stopping activities that resulted in the degradation of roadless areas.  (AR, Doc. 1362, at pp. 2-16 to 2-21;  AR, Doc. 4609, at pp. 2-15 to 2-22).

 After eliminating alternatives that did not meet the purpose of the Roadless *1224 Rule, the Forest Service considered the mandatory no-action alternative and three "action alternatives."  [FN27]  (AR, Doc. 4609, at pp. 2-5 to 2-8).  As the Forest Service explained, the "action alternatives have essentially the same effect on access.... No new roads would be built in inventoried roadless areas, and existing roads could not be reconstructed." (AR, Doc. 4609, at p. 3-41).  In other words, the proposed action alternatives were all identical except the degree of restrictions placed on timber harvest.

FN27. The Forest Service never actually considered the "no action" alternative as a viable alternative.  In fact, the Forest Service eliminated other proposed alternatives because, like the no action alternative, they did not meet the purpose of the Roadless Rule. (AR, Doc. 4609, at p. 2-18).

 Alternative 2, which prohibited road construction in inventoried roadless areas, and Alternative 4, which prohibited road construction and all timber cutting in inventoried roadless areas, had the same practical effect with regard to timber harvest.  (See AR, Doc. 4609, at pp. 2-6 to 2-8). Alternative 2 prohibited all road construction in roadless areas and explained that road construction activities in support of logging activities that used ground-based equipment (including helicopters) would be prohibited under this alternative.  (AR, Doc. 4609, at p. 2-7).  Thus, Alternatives 2 and 4 had the practical effect of eliminating all timber harvest in roadless areas.  [FN28]

FN28. The Court notes that it is extremely difficult to harvest timber without a road, and this especially true when the Forest Service prohibits foresting by helicopter.

 In essence, the Forest Service only considered two action alternatives:  (1) prohibiting road construction and timber harvest altogether (Alternatives 2 and 4);  or (2) prohibiting road construction and timber harvest except for stewardship purposes (Alternative 3).  However, under Alternative 3, harvesting timber for stewardship purposes could only occur in roadless areas where the harvesting:  (1) maintained or improved roadless area characteristics;  and (2) improved threatened, endangered, proposed or sensitive species habitat;  or, reduced the risk of "uncharacteristically intense" fire;  or, restored ecological structure, function, processes, or composition to roadless areas (AR, Doc. 4609, at p. 2-7 (emphasis added)).  In addition, Alternative 3 also prohibited logging for stewardship purposes using ground-based equipment.  (AR, Doc. 4609, at p. 2-7).  This exception, if it permits timber harvesting at all, is extremely limited.

iii. Application.
 [30] The Court finds that the Forest Service's alternatives analysis for the Roadless Rule violated NEPA and its implementing regulations because the agency did not provide an adequate discussion of the alternatives it was required to address.  This is true in several respects.

 First, the Court notes that, in reality, the Forest Service only considered two action alternatives in implementing the "most significant land conservation initiative in nearly a century."  The number of alternatives an agency must consider, and the requisite level of detail it must give to those alternatives, are directly proportional to the scope and nature of the proposed action.  The Forest Service stated that it did not consider various components of the alternatives, "such as mitigation, geographical scope, and exemptions for specific roadless areas" because it would create an "unmanageably large number of alternatives."  (AR, Doc. 4609, at p. 2-15).  Thus, the Court is left to believe that the Forest Service violated CEQ regulations because it did not rigorously explore reasonable alternatives and did not include appropriate mitigation measures in the *1225 proposed alternatives.  See 40 C.F.R. §  1502.14(a),(b), (f).  This Court will not permit the Forest Service to promulgate a rule of national scope and then eliminate alternatives simply because it finds considering a large number of them "unmanageable."

 Second, the Forest Service eliminated some alternatives on the basis that they were covered by procedural aspect of the Roadless Rule and then eliminated the procedural aspect of the Roadless Rule, without giving further consideration to the eliminated alternatives.  The Forest Service stated that the Roadless Rule was promulgated for two purposes:  (1) to immediately stop activities that have the greatest likelihood of degrading desirable characteristics of roadless areas;  and (2) to ensure that ecological and social characteristics of inventoried roadless areas were identified and evaluated through local forest planning efforts.  However, the Forest Service unilaterally, and without notice to the public, eliminated the latter purpose from the rule when it removed the "procedural aspects" of the Roadless Rule. As a result, alternatives that were eliminated from consideration in the draft EIS on the grounds that the procedural aspect of the Roadless Rule precluded further examination, should have been reevaluated.

 For example, the mineral withdrawal exemptions were eliminated from study because such activities could be proposed through the implementation of the procedural alternatives, i.e., through proposals to local forest managers. (AR, Doc. 1362, at p. 2-18).  However, after the final EIS was published, and the procedural aspect of the rule was eliminated, the Forest Service did not reevaluate the need for mineral withdrawal exemptions.  Instead, it simply stated that mineral withdrawals in inventoried roadless areas could be proposed "in compliance with Department of Interior rules and procedures." (AR, Doc. 4609, at p. 2-19).  The Forest Service did not inform the public or the mining industry what these rules were, nor why it had changed its position between the draft EIS and the final EIS.

 As this example demonstrates, by eliminating the procedural aspects of the Roadless Rule, the Forest Service eliminated all reasonable alternatives that could have been evaluated through the local forest planning process without rigorously exploring or objectively evaluating this potential large and significant class of alternatives.  40 C.F.R. §  1502.14(a).  In other words, the range of alternatives considered by the Forest Service was inadequate. This is because the nature and scope of the proposed action materially changed between the draft EIS and the final EIS, and the agency failed to update the list of alternatives it considered to reflect those changes.

 Third, early in the NEPA process, Chief Dombeck informed his employees that they would only consider alternatives, such as eliminating road construction, that protected roadless areas.  The Forest Service then proceeded throughout the NEPA process on the premise that any road construction whatsoever would degrade the desirable characteristics of inventoried roadless areas in contravention of the purpose of the Roadless Rule. See 66 Fed.Reg. 3244. Neither Federal Defendants nor Defendant-Intervenors have directed the Court to any evidence considered by the Forest Service to support this conclusory premise.

 Thus, the Court is left with the conclusion that the Forest Service did not rigorously explore and objectively evaluate reasonable alternatives to the Roadless Rule. 40 C.F.R. §  1502.14(a),(b);  see also Concerned About Trident v. Rumsfeld, 555 F.2d 817, 827 (D.C.Cir.1976) (finding conclusory discussion of alternatives in a final *1226 EIS inadequate).  The Court's conclusion is supported by the administrative record.  For example, the Forest Service eliminated from consideration exceptions to permit road construction activities for "hazardous fuel reduction treatments, insect and disease treatments, and forest health management" because an "exception for these activities could lead to widespread road construction in many roadless areas that would be incompatible with the [Roadless Rule's] stated purpose and need."  (AR, Doc. 4609, at p. 2-22).  The Forest Service's cavalier dismissal of such forest management activities, which have been the environmental status quo for decades, compels the Court to find that the Forest Service did not give each reasonable alternative substantial treatment in the EIS or take a hard look at the environmental consequences of its actions. 40 C.F.R. §  1502.14(a)-(b).

 The Forest Service's inadequate alternative analysis was the result of the agency narrowly defining the scope of its project to satisfy a predetermined directive by Chief Dombeck, which eliminated competing alternatives out of consideration and existence.  The Court recognizes that the Forest Service did not have a duty to evaluate alternatives inconsistent with the purpose of the Roadless Rule or unreasonable alternatives;  however, the Forest Service cannot circumvent NEPA's alternatives requirement by so narrowly defining its purpose as to eliminate consideration of such alternatives.

 Moreover, there is nothing unreasonable about studying in detail an alternative that would permit the construction of a road into a roadless area to protect the forest through active forest management. In this case, the Forest Service's preordained conception of what a roadless area would be, and its schedule for implementing the final rule, caused the Forest Service to drive the Roadless Rule through the administrative process without weighing the pros and cons of reasonable alternatives to the Roadless Rule. At no time did the Forest Service stop to consider whether Roadless Rule was the best idea for the greatest number of people.  Rather, President Clinton issued his directive on October 13, 1999, and by the next day, Chief Dombeck had eliminated road construction as an alternative in inventoried roadless areas.

iv. Conclusion.
 The alternatives section of the Roadless Rule EIS was implemented to justify the Forest Service's predetermined decision to prohibit all road construction and timber harvest in roadless areas, even if such activity was beneficial to the forest.  The Forest Service's haste in this regard violated NEPA and its implementing regulations.  See 40 C.F.R. §  1502.2(g).  As a result, the Forest Service's promulgation of the Roadless Rule was not in accordance with law because the agency failed to rigorously explore and objectively evaluate all reasonable alternatives.  5 U.S.C. §  706(2)(A);  Dubois, 102 F.3d at 1289-90.

 d. The Forest Service's Failure to Conduct a Site-Specific Analysis.

 Wyoming argues that the Forest Service failed to perform the required site-specific analysis for the Roadless Rule. (Pl.'s Opening Br., at pp. 55-59). Federal Defendants respond that the Forest Service fulfilled its duty to conduct a site-specific analysis under NEPA. (Fed. Defs.' Resp. Br., at pp. 57-60).  Defendant-Intervenors assert that Wyoming's site-specific analysis argument is without merit because it is based entirely on an inapposite Ninth Circuit decision.  (Def.-Intervenors' Resp. Br., at p. 33-36).

i. Site-Specific Analysis in an Environmental Impact Statement.
 Three Circuit Courts of Appeal have concluded that NEPA requires a federal *1227 agency to conduct a site-specific analysis of its proposed action. Conservation Law Found. of New England v. General Serv. Admin., 707 F.2d 626, 630-31 (1st Cir.1983);  Sierra Club v. Peterson, 717 F.2d 1409, 1414- 15 (D.C.Cir.1983);  California v. Block, 690 F.2d 753, 763-64 (9th Cir.1982).  These courts have reasoned that a federal agency's duty to conduct a site-specific analysis is a component of its larger duty under NEPA to provide a sufficiently "detailed statement" on which the agency's decisionmakers and the public can base their conclusions.  42 U.S.C. §  4332(c);  40 C.F.R. § §  1501.2(b), 1502.16;  Conservation Law Found., 707 F.2d at 631.  The Tenth Circuit has never held that NEPA requires a federal agency to undertake a detailed site-specific analysis.

ii. Application.
 Neither the Supreme Court nor the Tenth Circuit has ascribed to the Ninth Circuit's view that an agency must conduct a "reasonably thorough" site-specific analysis under NEPA. See California v. Block, 690 F.2d 753, 765 (9th Cir.1982).  Wyoming has made a compelling argument that under California v. Block, the Forest Service was required to conduct a detailed and thorough site-specific analysis as part of the Roadless Rule NEPA process.  [FN29]

FN29. However, a strong argument could be made that Kootenai Tribe, 313 F.3d at 1113-1125, impliedly overruled Block.  See supra note 1.

    iii. Conclusion.
 [31] In the absence of a clear statutory or regulatory directive, and a binding decision on point, this Court will not impose additional NEPA duties on federal agencies.  The Forest Service was not required to conduct a detailed site-specific analysis of every forest affected by the Roadless Rule. Therefore, the Court finds that the Forest Service's failure to conduct a site-specific analysis did not violate NEPA.

 e. The Forest Service's Failure to Conduct an Adequate Cumulative Impacts Analysis.

 Wyoming argues that the Forest Service violated NEPA when it promulgated the Roadless Rule because it failed to adequately consider the cumulative impacts of the Roadless Rule, Planning Regulations, Road Management Rule, and Transportation Policy.  (Pl.'s Opening Br., at pp. 59-63).  Federal Defendants argue that the three challenged rules are not so interdependent that the Forest Service was irrational in implementing the Roadless Rule without considering the impacts of the Planning Regulations, Road Management Rule, and Transportation Policy.  (Fed. Defs.' Resp. Br., at pp. 60-64).  Defendant-Intervenors argue that the Forest Service examined "at length" the cumulative impacts of the three rules and that this was all NEPA required.  (Def.- Intervenors' Resp. Br., at pp. 36-40).

i. Cumulative Impacts Analysis.
 NEPA regulations require an agency to discuss the cumulative impacts of its proposed action in the EIS. 40 C.F.R. §  1508.25(a)(2);  Custer County Action Ass'n v. Garvey, 256 F.3d 1024, 1035 (10th Cir.2001).  In turn, NEPA regulations define a cumulative impact as "the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency ... or person undertakes such other actions."  40 C.F.R. §  1508.7. The agency must consider the cumulative ecological, aesthetic, historical, cultural, economic, social, or health effects of its action.  40 C.F.R. §  1508.8(b).

 [32][33] The Tenth Circuit uses an independent utility test to determine whether *1228 particular actions can be considered cumulative impacts of the proposed action.  Utahns for Better Transp., 305 F.3d at 1173. Under the independent utility test, an agency must consider the cumulative impacts of other reasonably foreseeable agency actions if they are so interdependent with the proposed action that it would be unwise or irrational to complete one without the others.  Id. The district court's duty in reviewing the agency's cumulative impacts analysis is to examine the administrative record, as a whole, to determine whether the agency made a reasonable, good faith, objective presentation of those cumulative impacts sufficient to foster public participation and informed decisionmaking.  Colo. Envtl. Coalition, 185 F.3d at 1177.

ii. Application.
 [34] The Forest Service's final EIS does not provide an adequate discussion of the cumulative impacts of the Roadless Rule, Planning Regulations, Road Management Rule, and Transportation Policy on the human environment.  The Court finds the Forest Service failed to make a reasonable, good faith, and objective presentation of the cumulative impacts of these rules on the environment.

 The Forest Service's final EIS generally analyzes the Roadless Rule and its alternative effects on the human environment.  (AR, Doc. 4609, at pp. 3-34 to 3-39, 3-69 to 3-72, 3-111 to 3-117, 3-122 to 3-123, 3-204 to 3-207, 3-227, 3-237, 3-240 to 3-242, 3-251 to 3-252, 3-263 to 3-264).  However, the final EIS is completely devoid of any substantive discussion on the Roadless Rule's, Planning Regulations', Road Management Rule's, and Transportation Policy's cumulative effects on the environment.  (See AR, Doc. 4609, at pp. 3-38 to 3-39, 3-113, 3-396 to 398).  In substance, the Forest Service stated that it "recognizes that the Roadless Rule together with other proposed and finalized rules and policies could have cumulative effects."  (AR, Doc. 4609, at p. 3- 396).  The Forest Service then limited its analysis to the single statement that the combined effect of these rules would be to "create additional acres of unroaded areas."  (AR, Doc. 4609, at p. 3-113;  see also AR, Doc. 4609, at p. 3-397).  One need not be an expert in silviculture to draw that general, predictable, and unhelpful conclusion.

 The Court's finding that the Forest Service did not make a reasonable, good faith, and objective presentation of the cumulative impacts of these rules in the final EIS is based on the fact that these rules were part of the Forest Service's "comprehensive strategy for accomplishing long-term sustainability of [the national] forests and grasslands."  (AR, Doc. 2890, at p. 2).  This comprehensive strategy was in place even before President Clinton directed the Forest Service to implement the Roadless Rule. (See AR, Doc. 4153, at p. 2).  According to the Forest Service, the interrelated rules would work as follows:  (1) the Roadless Rule would permanently halt road construction in unroaded portions of inventoried roadless areas identified by RARE II and other inventories;  and (2) the Planning Regulations and Road Management Rule would then provide the process to evaluate extending limitations to uninventoried roadless areas.  (AR, Doc. 4153, at p. 2).

 The Forest Service's strategy for implementing these rules proceeded on a coordinated basis with separate teams working on each rule, yet routinely communicating with each other to make the rules more cohesive.  (See AR, Doc. 77;  Doc. 104, at p. 2;  Doc. 3310;  Doc. 4901;  Doc. 5106;  Doc. 4997; Doc. 5095;  and Doc. 5594).  As part of the Forest Service's coordinated proactive strategy to implement the rules in a relatively short period of time, it would conduct day-long meetings on the *1229 cumulative effects of these rules and policies.  (AR, Doc. 4803, at p. 1;  AR, Doc. 4153, at p. 2). Additionally, congressional hearings were held on the potential cumulative effects of these three rules and the Transportation Policy.  (AR, Doc. 2815). At one of those hearings, the Forest Service was criticized because "the roadless area [draft] EIS does not provide a comprehensive analysis of these potential [cumulative] effects.  Instead, [the draft EIS] includes a two-and-one-half-page general discussion of the provisions of the three proposals with broad, non-specific statements of potential effects without analysis." (AR, Doc. 2815, at p. 7).  The final EIS actually provided less analysis on the cumulative impacts of the rules than the draft EIS. (Compare AR, Doc. 1362, at pp. 3-240 to 3-242 with AR, Doc. 4609, at pp. 3-392 to 3-394).

 The Roadless Rule, Planning Regulations, Road Management Rule, and Transportation Policy affect land use and transportation in every national forest in the United States.  Cumulatively, those rules establish a two-step procedure by which current inventoried roadless areas are permanently protected and then provide the procedural mechanism for further protecting uninventoried roadless areas.  More troubling, however, is the fact that the Forest Service had devised this "comprehensive strategy" even before President Clinton directed it to implement the Roadless Rule. Notwithstanding that it was the Forest Service's strategy to promulgate three interrelated rules in close proximity, it never informed the American public of the cumulative effects of these rules, or even how the rules operated together.

 For example, the Roadless Rule provides four limited exceptions for constructing roads in roadless areas.  36 C.F.R. §  294.12(b).  However, even if one of those exceptions applied, the road could only be built if the proposal met the requirements of the Road Management Rule. 36 C.F.R. §  212.5(b)(1).

iii. Conclusion.
 The reasonableness or unreasonableness of the Forest Service's road management strategy is of no concern to the Court;  however, the Forest Service had a duty under NEPA to disclose this information to the public.  NEPA regulations require a federal agency to conduct a cumulative impacts analysis of its proposed action in the EIS when that action is so interrelated with other actions that it would be irrational to complete one without the other.  It was irrational for the Forest Service to develop a comprehensive strategy for implementing interrelated rules and policies, carry out that strategy, and never consider the cumulative effects of its actions or explain them to the public.  On the administrative record before this Court, the cumulative impacts analysis was woefully inadequate because those impacts are potentially significant.  The Forest Service's contrary conclusion represents a clear error in judgment.  5 U.S.C. §  706(A)(2);  see also Davis v. Mineta, 302 F.3d 1104, 1126 (10th Cir.2002).

 f. The Forest Service's Failure to Prepare a Supplemental EIS.

 Wyoming argues that the Forest Service improperly failed to issue a supplemental EIS. (Pl.'s Opening Br., at pp. 62-63;  Pl.'s Reply Br., at pp. 27-30).  Federal Defendants respond that the Forest Service was not arbitrary and capricious in failing to prepare a supplemental EIS because none of the changes between the draft EIS and final Roadless Rule affected the environment in a significant manner that had not already been considered. (Fed. Defs.' Resp. Br., at pp. 64-66).  Defendant-Intervenors argue that the Forest Service's duty to prepare a supplemental EIS was never triggered by the changes it made to *1230 the final Roadless Rule. (Def.-Intervenors' Resp. Br., at pp. 40-46).

i. An Agency's Duty to Prepare a Supplemental EIS.
 NEPA regulations require a federal agency to prepare a supplemental EIS if:   (1) the agency makes substantial changes in the proposed action that are relevant to environmental concerns;  or (2) there are significant new circumstances or information relevant to environmental concerns that relate to the proposed action or its impacts.  40 C.F.R. §  1502.9(c)(1)(i)-(ii).  The federal agency's duty to prepare a supplemental EIS is mandatory if either of these two situations arise.  Dubois v. U.S. Dep't of Agric., 102 F.3d 1273, 1291-92 (1st Cir.1996).  This duty arises from NEPA's emphasis on public and informed decisionmaking.  Southern Utah Wilderness Alliance v. Norton, 301 F.3d 1217, 1238 (10th Cir.2002).  In sum, the "point of a supplemental EIS ... is to foster informed and thoughtful agency decisions and to promote public involvement in actions affecting [the] environment."  Holy Cross Wilderness Fund v. Madigan, 960 F.2d 1515, 1527 (10th Cir.1992).

 [35][36][37] The Tenth Circuit utilizes a two-prong test in evaluating an agency's decision not to develop a supplemental EIS. Southern Utah Wilderness Alliance, 301 F.3d at 1238.  First, the court must determine whether the agency took a "hard look" at the new information to determine whether a supplemental EIS was necessary.  Id. Under this "hard look" prong, the court may consider whether the agency:  (1) obtained opinions from its own experts;  (2) obtained opinions from experts outside the agency;  (3) gave careful scientific scrutiny to the new information;  (4) responded to all legitimate concerns raised by the new information;  or (5) otherwise provided a reasoned explanation for the new information's lack of significance.  Second, the court must determine whether the decision not to issue the supplemental EIS was arbitrary and capricious under the APA. Id. Under this prong, an agency acts arbitrarily and/or capriciously when it adopts substantial changes that are relevant to environmental concerns in the final EIS and never presents those changes to the public for review and comment.  Dubois, 102 F.3d at 1293.

ii. Application.
 [38] The Court finds that the Forest Service's decision not to develop a supplemental EIS when it promulgated the Roadless Rule violated NEPA regulations.  See 40 C.F.R. §  1502.9(c)(1)(i)-(ii).  The Forest Service made four substantial changes between the draft EIS and the final EIS and did not prepare a supplemental EIS.

 First, the final EIS eliminated all of the "procedural aspects" of the Roadless Rule by incorporating those rules into the Planning Regulations.  (AR, Doc. 4609, at p. xi;  see also 65 Fed.Reg. 67,529-30).  Second, the Forest Service broadened the scope of the Roadless Rule to include areas with classified roads within inventoried roadless areas.  (AR, Doc. 4609, at pp. xi, 2-5 & n. 3).  Third, the Forest Service identified an additional 4.2 million acres of roadless areas that would be subject to the Roadless Rule. Fourth, the Forest Service made a substantial change to the type of timber harvesting that would be allowed;  specifically, the Forest Service limited the "stewardship exception" in the final Roadless Rule to harvesting only "small diameter timber."  36 C.F.R. §  294.13(b)(1).  The Forest Service did not define what constitutes "small diameter timber," see 36 C.F.R. §  294.11, nor did it explain its reasoning for this change.

 From the beginning, the Forest Service had planned to update the geographic scope of the Roadless Rule between the *1231 draft EIS and the final EIS because it did not have time to update the inventoried roadless areas.  (See, e.g., AR, Doc. 2115, Doc. 2610).  The Forest Service then expanded the geographic scope of the rule by 4.2 million acres of land and more severely limited timber harvest exceptions within inventoried roadless areas.  All this was done without giving the public notice or an opportunity to comment on the changes and, in some instances, without describing these changes in the final EIS's "summary of changes."

 Thus, the Forest Service had new information available to it before it started the draft EIS but intentionally waited to update its twenty-year-old roadless inventories until it issued the final EIS, because it "did not have time" to consider the new information.  This "mad rush" turned the NEPA process on its head.  A careful, objective consideration of the cumulative impacts of the Forest Service's actions indicates to the Court that it was only giving pro forma compliance to the NEPA procedures.

iii. Conclusion.
 The Court finds that the changes described above were all substantial because they directly affected the purpose and scope of the Roadless Rule. Neither the Federal Defendants nor Defendant-Intervenors have directed the Court to any discussion in the final EIS that demonstrates that the Forest Service took a "hard look" at the environmental consequences of these changes.  Additionally, the Forest Service did not provide a reasoned explanation for the new information's lack of significance.  Rather, the Forest Service found that the addition of 4.2 million acres to the Roadless Rule and the changes in the exceptions for timber harvest did not even warrant mentioning in its summary of changes.  Such a summary dismissal of these substantial changes is evidence of pro forma compliance in the early stages of the NEPA process.  Therefore, the Court concludes that the Forest Service failed to take a "hard look" at the new information that it had gathered and substantially changed the final Roadless Rule without considering the environmental consequences of its actions or giving the public an opportunity to comment on those changes.

 The Court recognizes that a federal agency does not have to issue a supplemental EIS every time new information comes to light.  Southern Utah Wilderness Alliance, 301 F.3d at 1238.  However, in this case, the Forest Service had new, relevant, and important information but failed to include that information in the draft EIS simply in order to meet a predetermined schedule that was set for political reasons.  Then, the Forest Service utilized "updated" information without informing the public that it was using this information that it had all along.  However, rather than use the new information to update the roadless area inventories, the Forest Service simply eliminated any "confusion" by broadening the scope of the Roadless Rule beyond that which it even contemplated in its notice of intent to undertake rulemaking.  This blatant disregard for the NEPA process and regulations rendered the Forest Service's decision not to issue a supplemental EIS arbitrary and capricious.

 3. Conclusion on Wyoming's NEPA Claims.

 The Court FINDS that:  (1) the Forest Service's decision not to extend the scoping comment period was arbitrary and capricious;  (2) the Forest Service's denial of cooperating agency status without explanation was arbitrary and capricious;  (3) the Forest Service's failure to rigorously explore and objectively evaluate all reasonable alternatives was contrary to law;  (4) the Forest Service's conclusion that its *1232 cumulative impacts analysis in the Roadless Rule Final EIS satisfied its NEPA duties was a clear error in judgment;  and (5) the Forest Service's decision not to issue a supplemental EIS was arbitrary, capricious, and contrary to law.

 In its rush to give President Clinton lasting notoriety in the annals of environmentalism, the Forest Service's shortcuts and bypassing of the procedural requirements of NEPA has done lasting damage to our very laws designed to protect the environment.  What was meant to be a rigorous and objective evaluation of alternatives to the proposed action was given only a once-over lightly.  In sum, there is no gainsaying the fact that the Roadless Rule was driven through the administrative process and adopted by the Forest Service for the political capital of the Clinton administration without taking the "hard look" that NEPA required.

 B. Wyoming's Wilderness Act Claims.

 Wyoming argues that the Roadless Rule constitutes a de facto designation of  "wilderness" in contravention of the process established by the Wilderness Act of 1964.  (Pl.'s Opening Br., at p. 72;  Pl.'s Reply Br., at pp. 35-36). Federal Defendants respond that the Roadless Rule does not constitute a de facto designation of wilderness because it permits the continuation of multiple uses in inventoried roadless areas that do not require the construction of new roads--uses such as motorized travel, grazing, and oil and gas development. (Fed. Defs.' Resp. Br., at pp. 69-70).  Defendant-Intervenors contend that the Wilderness Act is "simply irrelevant" in this case because the Roadless Rule does not add any areas to the National Wilderness Preservation System and does not apply the strict management restrictions of the Wilderness Act.

 The narrow issue before the Court is whether the Forest Service has usurped Congress' power regarding access to, and management of, public lands by a de facto designation of "wilderness" in violation of the Wilderness Act of 1964.

 1. The Wilderness Act of 1964.

 The Property Clause in the United States Constitution provides Congress with the power to enact all necessary rules and regulations respecting the federal government's property.  U.S. Const. art.  IV, §  3. Pursuant to this authority, Congress passed the Wilderness Act in August of 1964. [FN30]  Conf. Rep. No. 88-1829;  H.R.Rep. No. 88-1538.  President Lyndon Johnson signed the Wilderness Act into law on September 4, 1964.  The Wilderness Act has been described as "the most far-reaching land preservation statute ever enacted." Robert Glicksman & George Cameron Coggins, Wilderness in Context, 76 Den. Univ. L.Rev. 383, 387 (1999).

FN30. The passage of the Wilderness Act by Congress was the result of a nine-year political struggle.  See Michael McCloskey, The Wilderness Act of 1964:  Its Background and Meaning, 45 Or. L.Rev. 288, 295-301 (1966) (detailing the legislative history of the Wilderness Act).

 a. The Policy and Purpose of the Wilderness Act.

 The Wilderness Act declared it the policy of Congress to "secure for the American people of present and future generations the benefits of an enduring resource of wilderness."  16 U.S.C. §  1131(a).  To effectuate this policy, Congress established the National Wilderness Preservation System ("NWPS"), which would be composed of congressionally designated "wilderness areas." Id. The Wilderness Act also immediately designated certain areas as wilderness, id. §  1132(a), and provided the procedure for future designation of wilderness *1233 areas, id. §  1132(b).  In establishing the NWPS, Congress unambiguously provided that "no Federal lands shall be designated as 'wilderness areas' except as provided for in [the Wilderness Act] or by a subsequent Act." Id. §  1131(a).

 [39] Therefore, Congress has the sole power to create and set aside federally designated wilderness areas pursuant to the Wilderness Act. Parker v. United States, 309 F.Supp. 593, 597 (D.Colo.1970), aff'd, 448 F.2d 793 (10th Cir.1971).  In fact, the primary purpose of the Wilderness Act was to provide: 
[a] statutory framework for the preservation of wilderness [that] would permit long-range planning and assure that no further administrator could arbitrarily or capriciously either abolish wilderness areas that should be retained or make wholesale designations of additional areas in which use would be limited. 
  Id. (quoting H.R.Rep. No. 88-1538).  To this end, the Wilderness Act removed the Secretary of Agriculture's and the Forest Service's discretion to establish de facto administrative wilderness areas, a practice the executive branch had engaged in for over forty years. [FN31]  Parker, 309 F.Supp. at 597, aff'd, 448 F.2d at 797.  Instead, the Wilderness Act places the ultimate responsibility for wilderness designation on Congress.  Id.;  16 U.S.C. §  1131(a). In this regard, the Wilderness Act functions as a "proceed slowly order" until Congress--through the democratic process rather than by administrative fiat--can strike the proper balance between multiple uses and preservation.  Parker, 448 F.2d at 795.  This statutory framework necessarily acts as a limitation on agency action.  Id. at 797.

FN31. In 1924, the Forest Service designated a "roadless" or "institutional wilderness" area for the first time in New Mexico.  See Glicksman, Wilderness in Context, 76 Den. Univ. L.Rev. at 385;  McCloskey, The Wilderness Act of 1964:  Its Background and Meaning, 45 Or. L.Rev., at 296.  From 1924 until the passage of the Wilderness Act, the Forest Service exercised broad discretion in designating areas as "roadless" or "wilderness."  Id. at pp. 296-301.  Congress specifically mentioned that the Secretary of Agriculture and the Forest Service had exercised this broad discretion by setting aside "88 wilderness type" areas in the National Forests.  H.R.Rep. No. 88-1538.

 Through this statutory procedure, the Wilderness Act provides the mechanism for preserving wilderness in its natural and unmodified condition without human settlement for the enjoyment of present and future generations.  16 U.S.C. §  1131(a).  As the Tenth Circuit explained, this general purpose of the Wilderness Act is simply a recognition by Congress of the necessity of preserving one factor of our natural environment from the "hasty inroads of man."  Parker, 448 F.2d at 795.

 b. The Definition of Wilderness.

 The Federal Government owns approximately 660 million acres of land.  Glicksman, Wilderness in Context, 76 Den. Univ. L.Rev. at 389.  Since 1964, Congress has designated roughly a 100 million acres of that land as wilderness.  Id. at 389-90.  The Wilderness Act defines "wilderness" as: (1) "an area where the earth and its community of life are untrammeled by man, where man himself is a visitor who does not remain";  or (2) "an area of undeveloped Federal land retaining its primeval character and influence, without permanent improvements or human habitation, which is protected and managed so as to preserve its natural conditions."  16 U.S.C. §  1131(c). Congress further provided that a wilderness area should:  (1) generally appear to have been primarily affected by the forces of nature;  (2) have outstanding opportunities for solitude or a primitive and unconfined type of recreation; (3) have at least 5,000 acres of land or be of a *1234 sufficient size to make practicable its preservation and use in an unimpaired condition;  and (4) contain ecological, geological, or other features of scientific, educational, scenic, or historic value.  Id.

 Congress' definition of "wilderness" contains both objective and subjective components.  The objective components are that an area must be roadless and at least 5,000 acres in size.  Glicksman, Wilderness in Context, 76 Den. Univ. L.Rev. at 390.  The subjective components, which must be determined by Congress, are whether the area has outstanding opportunity for solitude or primitive recreation.  Id. As the Wilderness Act's legislative history makes clear, Congress elevated substance over form through its definition of "wilderness."  H.R.Rep. No. 88-1538.  In explaining the need for a "legislatively authorized wilderness preservation system," the House committee classified "wild areas," "canoe areas," "roadless areas," and "primitive areas" as included within "wilderness-type areas."  Id.

 The ultimate test for whether an area is "wilderness" is the absence of human disturbance or activity.  As one scholar has explained, roads, which necessarily facilitate human disturbance and activities, "are the coarse filter in identifying and defining wilderness."  Michael J. Mortimer, The Delegation of Law-Making Authority to the United States Forest Service: Implications in the Struggle for Nat'l Forest Mgmt., 54 Admin.  L.Rev. 907, 959 (2002) [hereinafter "Delegation of Law-Making Duty "].

 In fact, the Forest Service's procedures for identifying wilderness areas, and its rules for protecting wilderness areas in National Forests, emphasize the importance of the "roadless" nature of "wilderness areas."  For example, the first step in the Forest Service's procedure for identifying and evaluating potential wilderness areas is to "identify and inventory all roadless, undeveloped areas that satisfy the definition of wilderness found in section 2(c) of the 1964 Wilderness Act." U.S. Dep't of Agric.  Forest Serv. Manual, ch. 1909.12;  U.S. Dep't of Agric.  Forest Serv. Land and Res. Mgmt. Planning Handbook, FSH 1909.12, ch. 7, ¶  7.1. [FN32]  Similarly, the regulations implementing the Wilderness Act provide that there shall be "no temporary or permanent roads" in a congressionally designated wilderness area.  36 C.F.R. §  293.6. In short, it is "reasonable and supportable to equate roadless areas with the concept of wilderness."  Mortimer, The Delegation of Law-Making Authority, 54 Admin.  L.Rev. at 958. The Ninth Circuit also recognized that the areas subject to the Roadless Rule were "pristine wilderness," Kootenai Tribe, 313 F.3d at 1106, and some of the "last unspoiled wilderness in our country."  Id. at 1121.

FN32. The Forest Service also recognizes an inverse relationship between human activity and the "purity" of a wilderness area.  U.S. Dep't of Agric.  Forest Serv. Manual, ch. 2320.6 (providing that "the more human influence, the lower the purity of a wilderness is;  the less human influence on a wilderness, the higher, or purer, the wilderness area could be").  There is a direct correlation between the availability of roads and human activity.

 c. The Uses Permitted in Wilderness Areas.

 The Wilderness Act supplements the Organic Act of 1897, 16 U.S.C. §  475, and the MUSYA, id. § §  528-531.  16 U.S.C. §  1133(a)(1).  The Wilderness Act provides protection for a use of the National Forests that was not contemplated by either the Organic Act or the MUSYA--preservation of the National Forests for use and enjoyment of present and future generations. Id. § §  1131(a), 1133(a).

 *1235 To this end, the Wilderness Act prohibits commercial enterprise, permanent and temporary roads, aircraft and other forms of mechanical transportation, and structures or installations within congressionally designated Wilderness Areas.  16 U.S.C. §  1133(c).  The Wilderness Act directs federal agencies with jurisdiction over congressionally designated wilderness areas to preserve the wilderness character of the area. Id. §  1133(b).  For example, the Secretary of Agriculture and the Forest Service are charged with preserving the "wilderness character" of wilderness areas in the National Forests.  36 C.F.R. § §  293.1 to 293.17.

 The Wilderness Act then provides seven "special provisions," or exceptions to the general use prohibitions, in congressionally designated wilderness areas. 16 U.S.C. §  1133(d)(1)-(7).  Those exceptions allow, among other things: (1) the Forest Service to take such measures as necessary to control fire, insects, and diseases;  (2) mining uses pursuant to valid existing rights;  (3) grazing uses in wilderness areas;  and (4) commercial services to the extent they are proper for realizing the recreational or other wilderness purposes of the area.  Id. §  1133(d)(1)-(3),(5).  The Wilderness Act also provides provisions for allowing a private land owner to gain access to his land if it is surrounded by wilderness areas.  Id. §  1134.  Finally, the Wilderness Act respects state rights by providing that the federal government is not exempt from state water laws and that the Act does not affect the jurisdiction of states with respect to wildlife and fish in the National Forests.  Id. §  1133(d)(6),(7).

 2. Application.

 On October 13, 1999, President Clinton directed the Forest Service to develop regulations for long-term protection of most or all currently inventoried roadless areas.  (AR, Doc. 1535).  The "currently inventoried roadless areas" to which the President was referring were the RARE I and RARE II inventories. These inventories were initiated for the purpose of identifying those roadless and underdeveloped areas within the National Forest System that should be further evaluated for addition to the NWPS established by the Wilderness Act. Mountain States Legal Found. v. Andrus, 499 F.Supp. 383, 387-88 (D.Wyo.1980).  As the President correctly described, these inventoried roadless areas were generally parcels of 5,000 acres or more and are some of the last "unprotected wildlands in America" and the remnants of "untrammeled wilderness."  (AR, Doc. 1535, at p. 2);  see also Kootenai Tribe, 313 F.3d at 1106 (describing areas subject to the Roadless Rule as "pristine wilderness").

 This rulemaking procedure marked a significant departure from the statutory framework established by the Wilderness Act in which the President, the Forest Service, and Congress interacted for the protection of wilderness.  This was a change because the administrative rulemaking would remove Congress--the only body with the sole power to designate wilderness areas--from the process.

 Nevertheless, the Forest Service proceeded with the rulemaking process.  The 58.5 million acres of National Forest subject to the Roadless Rule are the result of the RARE II inventory and other unidentified assessments.  (AR, Doc. 4609, at p. 1-5).  The Roadless Rule prohibits all road construction in the inventoried roadless areas.  36 C.F.R. §  294.12(a).  The Roadless Rule does, however, permit construction of roads in roadless areas in four limited circumstances:  (1) to protect public health and safety in cases of an "imminent" threat of flood, fire, or other "catastrophic event" that, without intervention, would cause loss of life or property;  (2) to conduct an environmental clean up pursuant *1236 to the Comprehensive Environmental Response, Compensation, and Liability Act, the Clean Water Act, or the Oil Pollution Act;  (3) when a road is needed pursuant to reserved or outstanding rights or provided for by statute or treaty;  and (4) when a road is needed in conjunction with the continuation, extension, or renewal of a mineral lease on lands that were under lease when the Roadless Rule was published.  36 C.F.R. §  294.12(b)(1)-(3),(7).  The Roadless Rule also bans all commercial timber harvest subject to four limited exceptions.  36 C.F.R. §  294.13(a)-(b).

 [40] The Forest Service, through the promulgation of the Roadless Rule, designated 58.5 million acres of National Forest land as a de facto wilderness area in violation of the Wilderness Act. The Court makes this finding for three main reasons.

 First, as the Forest Service itself seems to acknowledge, a roadless forest is synonymous with the Wilderness Act's definition of "wilderness."  The reason is that roads facilitate human disturbance and activity in degradation of wilderness characteristics.

 Second, a comparison of the uses permitted in wilderness areas and those permitted in inventoried roadless areas leads inescapably to the conclusion that the two types of areas are essentially the same.  Compare 16 U.S.C. §  1133(d) with 36 C.F.R. § §  294.12, 294.13.  In fact, uses in inventoried roadless areas are even more restricted than those permitted in congressionally designated wilderness areas.  For example, a road could be constructed in a wilderness area to "control fire, insects, and diseases," whereas a road could only be constructed in a roadless area in the "case of an imminent flood, fire, or other catastrophic event that, without intervention, would cause the loss of life or property."  Compare 16 U.S.C. §  1133(d)(1) with 36 C.F.R. §  294.12(b)(1).

 Third, the fact that most, if not all, of the inventoried roadless areas were based on the RARE II inventories, which were designed to recommend wilderness areas to Congress, further evidences that the Forest Service usurped congressional authority.  One of the stated purposes of the Wilderness Act was to assure that no future administrator could make wholesale designations of additional wilderness areas in which use could be limited.  Chief Dombeck, acting at the behest of President Clinton, acted directly contrary to this fundamental purpose of the Wilderness Act.

 The Federal Defendants argue that the Forest Service did not create a de facto wilderness area because the Roadless Rule, unlike a wilderness designation, permits the continuation of multiple uses including motorized uses, grazing, and oil and gas development that do not require the construction of new roads.  (Fed. Defs.' Resp. Br., at p. 70).  This argument fails because all of those uses would, in fact, require the construction or use of a road.  For example, one could not meaningfully set cattle out to pasture in a roadless area with no way of rounding those cattle back up or trucking them in and out of the forest allotment (cattle drives now days are just performed for tourists);  or, one could not meaningfully explore or drill for oil and gas without access by road into the roadless areas.

 Congress unambiguously established in the Wilderness Act that it had the sole authority to designate areas within the National Forest System as "wilderness."  To allow the Secretary of Agriculture and the Forest Service to establish their own system of de facto administrative wilderness through administrative rulemaking negates the system of wilderness designation established by Congress.  Mountain States Legal Found. v. Andrus, 499 F.Supp. 383, 394 (D.Wyo.1980).

 *1237 3. Conclusion.

 For the aforementioned reasons, the Court FINDS the Roadless Rule was promulgated in violation of the Wilderness Act of 1964.  Accordingly, the Court must set the Roadless Rule aside because it was promulgated in excess of Forest Service's statutory jurisdiction and authority.  5 U.S.C. §  706(2)(C).

 C. Wyoming's Challenges to the Roadless Rule under other Federal Statutes.

 [41] Wyoming also argues that the Roadless Rule violates the NFMA, the MUSYA, the Wyoming Wilderness Act, the National Historic Preservation Act, and the Regulatory Flexibility Act. (Pl.'s Opening Br., at pp. 63-73).  The Court finds that Wyoming failed to properly raise its claims under the National Historic Preservation Act, the Wyoming Wilderness Act, and the Regulatory Flexibility Act because its failure to cite any authority in support of those claims in its opening brief waived those claims. [FN33]  Boone v. Carlsbad Bancorp. Inc., 972 F.2d 1545, 1554 n. 6 (10th Cir.1992).

FN33. The Court notes that while Wyoming's argument under the MUSYA and the Wilderness Act is short, those claims were not waived because Wyoming cited the specific statutory sections which it alleged that Defendants violated.  In contrast, Wyoming did not cite any provisions of the Wyoming Wilderness Act, the National Historic Preservation Act, or the Regulatory Flexibility Act.

 Wyoming properly raised its claims under the NFMA and the MUSYA.  However, because the Court has found that the Roadless Rule violates NEPA and the Wilderness Act, the Court need not decide, at this juncture, whether the Roadless Rule violates the NFMA or the MUSYA.

 Accordingly, Wyoming's request for Declaratory and Injunctive Relief under the National Historic Preservation Act, the Wyoming Wilderness Act, and the Regulatory Flexibility Act is DENIED.  The Court will refrain from ruling on Wyoming's NFMA and MUSYA claims at this time.

 III. Equitable Relief.

 Wyoming argues that the Roadless Rule must be permanently enjoined because it was promulgated illegally and will continue to cause irreparable harm to America's National Forests.  (Pl.'s Reply Br., at pp. 39).  Federal Defendants argue that a permanent injunction should not issue because Wyoming has made no showing that broad injunctive relief is appropriate.  (Fed. Defs.' Resp. Br., at p. 72).  Defendant-Intervenors make essentially the same argument.  (Def.-Intervenors' Resp. Br., at pp. 60-61).

 A. Standards for Granting a Permanent Injunction.

 [42][43] The decision to grant an injunction lies in the discretion of the district court.  Prows v. Fed. Bureau of Prisons, 981 F.2d 466, 468 (10th Cir.1992).  The most important factor in the district court's decision to grant an injunction is whether the facts indicate a danger of future violations of the law.  Roe v. Cheyenne Mountain Conference, 124 F.3d 1221, 1230 (10th Cir.1997).

 [44][45][46] A permanent injunction may issue only when the remedy at law is inadequate to compensate a party for the injury sustained.  Tri-State Generation and Transmission Ass'n v. Shoshone River Power, Inc., 874 F.2d 1346, 1353 (10th Cir.1989).  The party seeking a permanent injunction has the burden of demonstrating:  (1) a violation of federal law;  (2) irreparable harm unless the injunction is issued;  (3) the harm from the violation *1238 outweighs the harm that the injunction may cause the opposing party;  and (4) the injunction is not adverse to the public interest.  Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 546 n. 12, 107 S.Ct. 1396, 94 L.Ed.2d 542 (1987);  Greater Yellowstone Coalition v. Flowers, 321 F.3d 1250, 1255 (10th Cir.2003).  The right to relief must be unequivocal before a federal court may exercise its discretion to grant a permanent injunction because of the extraordinary nature of such a remedy.  Shoshone River Power, Inc., 874 F.2d at 1354.

 B. Application.

 [47] While the Court has always been mindful of the fact that an extraordinary remedy like an injunction should be sparingly used, the undersigned has also been sworn to uphold our laws, like NEPA and the Wilderness Act. The Court cannot condone what the Forest Service has done in its rush to provide environmental fame for a President in the last days of his term.  The Court therefore must find that the Roadless Rule should be permanently enjoined because allowing the Roadless Rule to stand, as promulgated, would constitute a judicial acquiescence in a continuing violation of the Wilderness Act. See Roe, 124 F.3d at 1230.  Additionally, the Court finds that Wyoming has unequivocally demonstrated each element required for a permanent injunction to issue.

 First, Wyoming has proven that the Forest Service violated NEPA and the Wilderness Act when it promulgated the Roadless Rule.

 Second, Wyoming has demonstrated that there is a significant risk that its state forests, which are contiguous to National Forests, may be harmed because of the Roadless Rule. This risk of injury cannot be compensated by monetary damages, and may, in fact, cause irreversible damage to the environment. Moreover, harm to the environment throughout the country can be presumed when an agency fails to comply with NEPA. Davis v. Mineta, 302 F.3d 1104, 1114 (10th Cir.2002).

 Third, this potential harm to the environment is great when compared to the minimal harm, if any, that the Forest Service will suffer should the injunction issue.  The Forest Service's injury is de minimis because the agency will simply be required to comply with federal law if it elects to re-promulgate another roadless rule, or a variant of the current rule.  Ordinarily, the proper remedy for a procedural violation of NEPA would be the issuance of a temporary injunction until the agency could remedy the procedural defects in its process.  However, in this exceptional case, the Forest Service's entire NEPA process was flawed and marred with arbitrary and capricious decisions that resulted from its unreasonably self-imposed unreasonably short deadline for implementing the Roadless Rule. Moreover, the Roadless Rule, as now enacted, creates 58.5 million acres of de facto wilderness areas.  This serious violation of the Wilderness Act, and the removal of Congress from the process of wilderness designation, was an aggrandizement of power by the Forest Service in violation of an unequivocal act of Congress and the United States Constitution.

 Finally, requiring the Forest Service to comply with the Wilderness Act and NEPA is not adverse to the public interest.  In the Forest Service's desire to create a "legacy" for itself and the Clinton administration through the Roadless Rule, (see AR, Doc. 2315), the Forest Service lost sight of its mission--"to provide the greatest amount of good for the greatest amount of people in the long run."  Requiring the Forest Service to allow states, individuals, and industries to meaningfully participate in the NEPA process is the only way to remedy the many procedural *1239 violations that occurred during the promulgation of the Roadless Rule. More than likely, such participation would seriously change the nature and scope of the Roadless Rule. In other words, the Forest Service must start over.

Conclusion
 In promulgating the Roadless Rule, the Forest Service violated the National Environmental Policy Act and the Wilderness Act.

 With respect to the latter, NEPA's purpose is to prescribe the process for the public to meaningfully participate in a federal agency's major federal action that significantly affects the quality of the human environment.  In a case as important as this, where the agency action was driven by political haste and evidenced pro forma compliance with NEPA, it is the province of the Court under NEPA to safeguard the public by telling the government that more study is needed.

 With respect to the former, the Wilderness Act's purpose is to prescribe the procedure for designation of wilderness areas and to divest the Department of Agriculture of such authority.  While it "must be admitted that it is difficult to define the line which separates legislative power to make laws, from administrative authority to make regulations[,]" one thing is clear:  "The Secretary of Agriculture [cannot] make regulations for any and every purpose."  United States v. Grimaud, 220 U.S. 506, 517, 522, 31 S.Ct. 480, 55 L.Ed. 563 (1911).  In this case, the Forest Service's designation of 58.5 million acres as "roadless areas" was a thinly veiled attempt to designate "wilderness areas" in violation of the clear and unambiguous process established by the Wilderness Act for such designation.  It is the duty of this Court to enforce the laws as written by Congress.

 For all the aforementioned reasons, the Court FINDS that:  (1) Wyoming's challenges to the 2000 Planning Regulations, the Road Management Rule, and the Transportation Policy are not ripe for judicial review;  (2) Wyoming has waived its claims under the National Historic Preservation Act, the Wyoming Wilderness Act, and the Regulatory Flexibility Act;  (3) Wyoming has standing to challenge the Roadless Rule;  and (4) the Roadless Rule was promulgated in violation of the National Environmental Policy Act and the Wilderness Act. As a result, the Roadless Rule must be set aside.  5 U.S.C. §  706(2)(A),(C).

 Therefore, the Court ORDERS that the Roadless Rule, 36 C.F.R. § §  294.10 to  294.14, be permanently enjoined.

 277 F.Supp.2d 1197, 33 Envtl. L. Rep. 20,250
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Motions, Pleadings and Filings


United States District Court,
D. Wyoming.
State of WYOMING Plaintiff,
v.
UNITED STATES DEPARTMENT OF AGRICULTURE;  et. al., Defendant,
Wyoming Outdoor Council, et. al., Defendant-Intervenors.
No. 01-CV-0086-B.

Oct. 17, 2002.

 State of Wyoming brought action against United States Department of Agriculture (USDA), challenging Department's "roadless initiatives" on National Forest land. Environmental groups intervened as defendants. On state's motions to supplement administrative record and to compel production, and on defendants' motion for reconsideration of magistrate judge's ruling on protective order, the District Court, Brimmer, J., held that: (1) Roadless Rule Administrative Record would be properly supplemented with certain documentation; (2) state's discovery requests did not violate environmental groups' First Amendment associational privilege; and (3) discovery requests were neither overly broad nor unduly burdensome.

 Motions granted in part, and denied in part.
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ORDER
 
 BRIMMER, District Judge.

 This case arises from the United State Forest Service's promulgation of several "roadless" rules.   The matter is currently before the Court on:  (1) Plaintiff State of Wyoming's Motion to Supplement the Administrative Record; (2) Plaintiff State of Wyoming's Motion to Compel Production of Documents Withheld on an Improper Claim of Privilege;  [FN1]  and (3) Defendant-*1224 Intervenors' Fed.R.Civ.P. 72(a) Objections to the Magistrate's Order Ruling on Defendant-Intervenors' Motion for Protective Order ("Motion to Reconsider").   Upon reading the briefs, hearing oral argument, conducting in camera inspection of all documents asserted as privileged, being fully advised of the premises, and in accordance with the Court's oral findings and ruling from the bench at the hearing in this matter, the Court FINDS and ORDERS as follows:

FN1. Plaintiff's Motion to Supplement and Motion to Compel will be considered together because any documents found to be withheld on an improper claim of privilege will be supplemented into the Administrative Records.

    Statement of the Parties and Jurisdiction
 Plaintiff State of Wyoming is a sovereign State of the United States and has brought this suit in its own right and on behalf of its citizens parens patriae.

 Defendant United States Department of Agriculture ("USDA") is a department of the Executive Branch of the United States government.   The USDA is responsible for overseeing the activities of the United States Forest Service ("USFS"). The USFS is an agency of the USDA and is charged with the administration of the National Forests, including several National Forests within the State of Wyoming.   Defendant Ann M. Veneman is the Secretary of Agriculture and has been sued in her official capacity for the actions of her predecessor, former Secretary of Agriculture Daniel R. Glickman, who signed the challenged roadless area and planning rules at issue.   The USFS is subject to the direction of Secretary Veneman in her official capacity.   Defendant Dale N. Bosworth is Chief of the USFS and has been sued in his official capacity for the actions of his predecessor, former Chief Michael Dombeck, who signed the challenged roadless policy and rules.   Chief Bosworth is responsible for the operations and activities of the USFS on National Forest System lands.   These Defendants will be collectively referred to as the "Federal Defendants."

 The intervenors are environmental organizations that have advocated for the protection of roadless areas before Congress, state legislatures, and the Forest Service for a number of years.   Parties that have intervened in this action are the Wyoming Outdoor Council, Wilderness Society, Sierra Club, Biodiversity Associates, Pacific Rivers Council, Natural Resources Defense Council, Defenders of Wildlife, and National Audubon Society (collectively "Defendant-Intervenors").   The Defendant-Intervenors were active participants in the rulemaking process leading to the promulgation of the rules and regulations challenged by the State of Wyoming.

 The Court exercises jurisdiction pursuant to 28 U.S.C. §  1331.   Venue is proper with this Court pursuant to 28 U.S.C. §  1391(b), (e).

Background
 Originally, this action came before the Court on the Plaintiff's claims for (1) declaratory and injunctive relief, and (2) for judicial review of agency actions.   Plaintiff's Complaint asserts that the Defendants have embarked on an illegal scheme to permanently prevent road and trail construction and reconstruction in the national forests thereby restricting access to those forests.   Plaintiff further asserts that various final agency actions limiting the construction of roads and trails in national forests located in Wyoming impact the State negatively and violate federal law. Plaintiff seeks judicial review of the agency actions limiting road construction in the State.   Plaintiff's Complaint alleges that the Defendants have violated the:  (1) National Environmental Policy Act ("NEPA") (Count I); (2) National Forest Management Act ("NFMA") (Count II);  (3) Wilderness Act and the Wyoming Wilderness Act (Count III);  (4) Multiple Use Sustained Yield Act ("MUSYA") (Count IV);  *1225 (5) National Historic Preservation Act ("NHPA") (Count V);  (6) Federal Advisory Committee Act ("FACA") (Count VI); (7) Regulatory Flexibility Act (Count VII);  and (8) Administrative Procedure Act ("APA") (Count VIII).

 During the final year of President Clinton's second term of office, USFS Chief Michael Dombeck announced:  (1) the Roadless Area Conservation Rule, 36 C.F.R. §  294.1 et seq.  ("Roadless Rule");  (2) the National Forest System Land and Management Planning Rule, 36 C.F.R. §  219.1 et seq.  ("Planning Rule");  (3) revisions to the Forest Transportation System Policy ("Transportation Policy");  and (4) revisions to the National Forest System Road Management Rule, 36 C.F.R. §  212.1 et seq.  ("Road Management Rule"). The Plaintiff's Complaint centers around these three rules and the transportation policy, therefore, a brief overview of each will be provided.

 A. Roadless Rule

 The Roadless Rule includes approximately 3.25 million acres of National Forest lands within Wyoming, which accounts for 37 percent of Wyoming's National Forest lands. [FN2]  The final Roadless Rule covered 58.5 million acres of inventoried roadless lands on National Forests and prevented road construction (or reconstruction) and commercial timber harvest.  66 Fed.Reg. 3,244.

FN2. The Planning Rule, Transportation Policy, and Road Management Rule impact National Forest lands within the State of Wyoming.   Plaintiff claims that the Roadless Rule impacts thousands of acres of Wyoming land, including school and privately owned lands.

 On October 13, 1999 President Clinton directed the Forest Service to develop and prepare, for public comment, regulations to end road construction and protect inventoried and un-inventoried roadless areas across the entire National Forest System.   On October 19, 1999, in response to the President's directives, the Forest Service issued a Notice of Intent ("NOI") to prepare an Environmental Impact Statement ("EIS").   The NOI public comment period occurred during the next sixty days.   Notwithstanding a number of requests to extend the comment period by interested parties, including the governors of affected states, the comment period was not modified.

 During this public comment period, the Forest Service conducted over 180 public meetings across the nation regarding the Roadless Rule. In Wyoming, public scoping meetings were held in (1) Casper and Cody on December 13, 1999;  (2) Riverton and Sheridan on December 14, 1999;  and (3) Jackson and Laramie on December 15, 1999.   During this time, the Governor of Wyoming requested that the USDA grant Wyoming cooperative agency status.   This request was never acted upon.

 On May 9, 2000, the USFS released:  (1) its Draft Environmental Impact Statement ("DEIS") for the Roadless Rule;  and (2) the Proposed Roadless Rule, which appeared in the Federal Register on May 10, 2000.   See 65 Fed.Reg. 30276 (2000).   The public comment period for the proposed rule and DEIS was sixty days.   After rejecting the requests to extend the public comment period,  [FN3] the Forest Service published a Notice of Availability for the Final EIS ("FEIS") on November 17, 2000.   The Roadless Rule was signed on January 5, 2001 and the Roadless Rule was to become effective on March 13, 2001.   However, President Bush's administration postponed implementation of the Roadless Rule until May 12, 2001.

FN3. The USFS received over one million comments on the proposed rule and DEIS, including comments from the State of Wyoming.

 *1226 B. Planning Rule

 In 1989, prior to initiating revisions to each National Forest Plan pursuant to the NFMA, the Forest Service conducted a comprehensive overview of its land management planning process.   In 1997, the Secretary of Agriculture appointed a new "Committee of Scientists" to review the Forest Service Planning process and offer suggestions.   The Forest Service published the proposed rule relating to the land management process on October 5, 1999, followed by a ninety day public comment period.   That period was extended twice and closed on February 10, 2000.   The Forest Services's final Planning Rule was issued on November 9, 2000.   Plaintiff claims the Planning Rule subordinates all uses of the National Forests to the principle of ecological sustainability and fundamentally changes the mission of the USFS.

 C. Transportation Policy

 On January 28, 1998, the USFS published an advanced Notice of Proposed Rulemaking on management of the forest transportation system.   The Transportation Policy placed an eighteen month moratorium on construction and reconstruction of roads in "roadless areas," which had been re-defined from areas with 5,000 acres or more to include areas with 1,000 acres or more.   On February 12, 1999, the Forest Service published the Interim Rules regarding suspension of construction and reconstruction in roadless areas. [FN4]

FN4. Although the eighteen month moratorium was initially codified at 36 C.F.R. §  212.13, the Forest Service subsequently classified the Transportation Policy as a final administrative policy implemented to the Forest Service Manual as §  7712.16.

 On December 14, 2001, two new Interim Directives were issued by the USFS Chief regarding the Transportation Policy of January 2001.   The Directives (1) remove the interim requirements of the Transportation Policy for entering inventoried roadless areas, (2) grant local decisionmakers discretion for road analysis, (3) re-delegates authority to approve exceptions to a forest-scale roads analysis from the Chief to various Regional Foresters, and (4) includes a summary of the various Interim Directives related to the Transportation Policy or the Roadless Area Conservation rules since their issuance in January of 2001.

 D. Road Management Rule

 On March 3, 2000, the Forest Service published a proposed rule regarding road management within the National Forest System.   The final Road Management Rule was published on January 12, 2001.   Plaintiff claims that the Road Management Rule constitutes a significant shift in road management policy that is designed to remove emphasis on transportation development and road construction in the National Forest System.

Procedural Background
 On May 18, 2001, Plaintiff filed its Complaint against the Federal Defendants.   The Federal Defendants filed an Answer on July 17, 2001.   On September 4, 2001 the Defendant-Intervenors filed a motion to intervene.   On January 18, 2002, this Court granted the motion to intervene and denied the Federal Defendants' Motion to Stay Proceedings pending resolution of a similar matter before the Ninth Circuit Court of Appeals.   On February 15 and March 15, 2002, the Federal Defendants and Defendant-Intervenors respectively filed motions for partial judgment on the pleadings seeking to dismiss Plaintiff's FACA claim.   Ruling from the bench on April 16, 2002, this Court denied both Defendants' motions for partial judgment on the pleadings, which was re-stated in a written order on May 9, 2002.

 *1227 As a result, United States Magistrate Judge William C. Beaman, in the fourth scheduling conference, set two separate schedules:  (1) a schedule for the Plaintiff's remaining claims for judicial review of agency actions, which are limited to review of the Administrative Records;  and (2) a schedule for Plaintiff's FACA claim, which is subject to discovery beyond the Administrative Records.

 A. Judicial Review of Agency Action Claims

 On July 10, 2002, Plaintiff filed a Motion to Supplement Administrative Records and a Motion to Compel Production of Documents Withheld on an Improper Claim of Privilege.   The Federal Defendants responded to this Motion to Supplement the Administrative Records on July 19, 2002.   After hearing oral argument on August 15, 2002, this Court took Plaintiff's Motion to Supplement the Administrative Records under advisement and ordered the Federal Defendants to provide the Court with all documents the Plaintiff claimed were improperly withheld on a claim of privilege for in camera inspection.   The Federal Defendants lodged those documents with this Court on September 4, 2002.

 B. The FACA Claim

 After surviving the Federal Defendants' and Defendant-Intervenors' Motions for Partial Judgment on the Pleadings on the FACA claim, Plaintiff noticed depositions for several of the Defendant-Intervenors and numerous former and present federal officials.   On June 14, 2002, Defendant-Intervenors filed a Motion for Protective Order seeking an order protecting them from producing documents requested in the deposition notices and limiting Plaintiff's inquiry at the deposition to "what was said by the government to the deponent and by the deponent to the government when they communicated directly regarding the four National Forest rules that Wyoming challenged."   By order dated July 3, 2002, United States Magistrate Judge Beaman Granted in Part and Denied in Part Defendant-Intervenors' Motion for Protective Order.   On July 17, 2002, Defendant-Intervenors appealed that Order to this Court by filing objections to the Magistrate's Order pursuant to Fed.R.Civ.P. 72(a).

Analysis
 I. Plaintiff State of Wyoming's Motion to Supplement Administrative Records and Motion to Compel Production of Documents Withheld on an Improper Claim of Privilege.

 A. Judicial Review of Agency Action

 Plaintiff is seeking judicial review of four interrelated final agency actions taken by the USDA;  specifically, Plaintiff seeks declaratory and injunctive relief to enjoin the implementation of and set aside:  (1) adoption of the Roadless Area Conservation Final Rule, 36 C.F.R. §  294.1 et seq.; (2) revisions to the National Forest Management Act Planning Regulations, 36 C.F.R. §  219.1 et seq.;  (3) revisions to the Forest Transportation System Final Administrative Policy;  and (4) revisions to the National Forest System Road Management Rule, 36 C.F.R. §  212.1 et seq.. Therefore, the Administrative Procedure Act (APA), 5 U.S.C. §  701 et seq., governs judicial review of the Federal Defendants' actions.

 [1][2] The APA provides that a person who suffers a legal wrong because of an agency action is entitled to judicial review.  5 U.S.C. §  702.  Rather than de novo review, the APA provides for judicial review of the administrative record.   Id. §  706;  Franklin Savings Ass'n v. Dir. of Office of Thrift Supervision, 934 F.2d 1127, 1137 (10th Cir.1991).   However, before the district court can review the administrative *1228 record, it "must have before it the 'whole record' on which the agency acted."  Bar MK Ranches v. Yuetter, 994 F.2d 735, 739 (10th Cir.1993).   The "whole record" consists of "all documents and materials directly or indirectly considered by the agency."  Id.;  Ariz. Rehab. Hosp., Inc. v. Shalala, 185 F.R.D. 263, 266 (D.Ariz.1998) (noting "the whole record for purposes of 5 U.S.C. §  706 'includes everything that was before the Agency pertaining to the merits of its decision.' " quoting Portland Audubon Society v. Endangered Species Comm., 984 F.2d 1534, 1548 (9th Cir.1993)).

 [3][4][5] The administrative record is entitled to a presumption of regularity.  Bar MK Ranches, 994 F.2d at 740.   Nevertheless, "[w]hen a showing is made that the record may not be complete, limited discovery is appropriate to resolve that question."  Id. In this context, "discovery" connotes, among other things, a plaintiff's claim of entitlement to production of certain documents and an agency's claim of privilege.   See e.g., Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1579-80 (10th Cir.1994) (concluding the district court erred in allowing discovery and motions for summary judgment when reviewing agency action under the APA). Accordingly, a plaintiff is entitled to supplement the administrative record with documents wrongfully withheld, or inadvertently omitted, from the record by an administrative agency.   Hannon v. Clark, Civ. No. 98-K-1766, 2000 U.S. Dist. LEXIS 18647, at *28 (D.Colo.2000).

 [6] In addition, there are limited circumstances when a district court may consider material not included in the administrative record.   Those limited circumstances arise:  (1) where the administrative record fails to disclose the factors considered by the agency;  (2) when necessary for background information;  (3) when necessary to determine whether the agency considered all relevant factors including evidence contrary to the agency's position;  or (4) where necessary to explain technical terms or complex subject matter involved in the action.  Franklin Savings Ass'n, 934 F.2d at 1137-38.

 B. Attorney-Client Privilege

 Plaintiff argues that the Administrative Records should be supplemented to include, among other things, documents that were removed from the Administrative Records based upon improper claims of attorney-client privilege.   The Federal Defendants respond that the documents it removed are protected from disclosure by the attorney-client privilege and work product doctrine.

 1. Attorney-Client Privilege and Government Agencies

 [7] Unfortunately, disputes involving improper claims of attorney-client privilege by governmental agencies have been ubiquitous in recent times.   In federal question cases, a district court will rely on the federal common law to determine whether the privilege applies.  Sprague v. Thorn Americas, 129 F.3d 1355, 1368-69 (10th Cir.1997);  Fed.R.Evid. 501.

 [8][9] The attorney-client privilege is strictly construed because it obstructs the truth-finding process.  In re Foster, 188 F.3d 1259, 1265 (10th Cir.1999).   A district court will not construe the privilege more broadly than necessary to effectuate the privilege's purpose.  Great Plains Mut. Ins. Co. v. Mutual Reinsurance Bureau, 150 F.R.D. 193, 196 (D.Kan.1993). The purpose of the attorney-client privilege is to:  (1) "encourage full and frank communications between attorneys and their clients and thereby promote broader public interests in the observance of law and administration of justice [,]" *1229Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S.Ct. 677, 66  L.Ed.2d 584 (1981);  and (2) allow the attorney to obtain full disclosure of facts that relate to the reasons the client is seeking representation.  Fisher v. United States, 425 U.S. 391, 403, 96 S.Ct. 1569, 48 L.Ed.2d 39 (1976).

 [10][11] The attorney-client privilege protects confidential communications between an attorney and client.  Id. at 390, 101 S.Ct. 677.  The party asserting the attorney-client privilege has the burden of proving that the privilege is warranted under the circumstances and has not been waived.  Lifewise Master Funding v. Telebank, 206 F.R.D. 298, 303 (D.Utah 2002) citing In re Foster, 188 F.3d at 1264.   To carry this burden, the party asserting the privilege must establish:  (1) the holder of the privilege is a client;  (2) the person to whom the communication was made is an attorney;  (3) the communication was made in connection with the person's role as an attorney;  (4) the communication relates to a fact of which the attorney was informed by his client, without the presence of strangers (i.e. was confidential), for the purpose of securing legal advice, services, or assistance;  and (5) the privilege has not been waived.  In re Grand Jury 90-1, 758 F.Supp. 1411, 1413 (D.Colo.1991);  Doebele v. Sprint Corp., No. 00-2053-KHV, 2001 WL 1718259, at *3 (D.Kan. Jan. 21, 2002), 2002 U.S. Dist. LEXIS 1007, *9.   As applied to governmental agencies, federal courts have begun to define and explain the contours of these elements of the attorney-client privilege.

 a. Government Agencies as "Clients" and Staff Lawyers as "Attorneys"  (Elements # 1 and 2)

 [12] A government agency, like a business organization, may assert the attorney-client privilege.  Coastal States Gas Corp. v. Dep't of Energy, 617 F.2d 854, 863 (D.C.Cir.1980).   Hence, "[i]n the governmental context, the client may be the agency and the attorney may be the agency lawyer."  In re Lindsey, 148 F.3d 1100, 1104 (D.C. Cir.1998) (internal quotations and citations omitted).

 b. Communications Made by Agency Attorneys (Element # 3)

 [13] The attorney-client privilege only attaches when an attorney acts in a legal capacity.  Andritz Sprout-Bauer v. Beazer East, 174 F.R.D. 609, 633 (M.D.Penn.1997) (noting that in the corporate context, communications made by in-house counsel functioning in the role of business advisor or corporate administrator are not privileged).   Attorneys for governmental agencies sometimes wear more than one hat;  that is, some attorneys function in the capacity of an administrator or regulator in lieu of, or in addition to, acting in a legal capacity.   Recognizing this, federal courts have held that when an attorney for a governmental agency has ceased to function as an attorney and began to function as a regulator or administrator, the communications are no longer protected by the attorney-client privilege. Texaco Puerto Rico, Inc. v. Dep't of Consumer Affairs, 60 F.3d 867, 884 (1st Cir.1995) citing Mobil Oil Corp. v. Dep't of Energy, 102 F.R.D. 1, 9-10 (N.D.N.Y.1983);  Coastal Corp. v. Duncan, 86 F.R.D. 514, 521 (D.Del.1980); Shalala, 185 F.R.D. at 270 (noting communications were protected because the lawyers were "giving legal opinions regarding the proposed regulation change, i.e., the lawyers [were] not acting as administrators");  Scott v. City of St. Louis, 196 F.R.D. 551, 555 (E.D.Mo.2000).

 c. Confidential Communications (Element # 4)

 [14][15][16] A communication between an attorney and an agency must be confidential in order to be protected by the attorney-client privilege. *1230Coastal States Gas  Corp., 617 F.2d at 863.   The communication must have been intended to be confidential at the time it was made and that confidentiality must have been maintained since the disclosure.  Id. A communication is "confidential" if it is communicated:  (1) with the intention that the attorney will not disclose its contents;  and (2) for the purpose of securing legal advice or services.  Eugene Burger Mgmt. Corp. v. United States Dep't of Housing and Urban Dev., 192 F.R.D. 1, 5 (D.D.C.1999).

 In Coastal States Gas Corp., the governmental agency argued that the circulation of documents within the "confines of the agency" did not defeat the attorney-client privilege.  617 F.2d at 865.   The D.C. Circuit rejected this "intra-agency" assertion of confidentiality because it would grant the agency a "far too broad" attorney-client privilege.  Id. Rather, the D.C. Circuit explained: 
When the client is by nature a group, as is true of both the government and corporations, the courts have agreed that the privilege should not be defeated by some limited circulation beyond the attorney and the person within the group who requested the advice.   The test ... is whether the agency is able to demonstrate that the documents, and therefore the confidential information contained therein, were circulated no further than among those members "of the organization who are authorized to speak or act for the organization in relation to the subject matter of the communication."   The purpose of the privilege is limited to protection of confidential facts.   If facts have been made known to persons other than those who need to know them, there is nothing on which to base a conclusion that they are confidential. 
  Id. quoting Mead Data Central v. U.S. Dep't of Air Force, 566 F.2d 242, 253 n. 24 (D.C.Cir.1977);  see also Scott Paper Co. v. United States, 943 F.Supp. 489, 499-500 (E.D.Pa.1996).   It is an error for the agency to assume "that the requirement of client communicated confidentiality is satisfied merely because the documents are communications between a client and attorney."  Maine v. U.S. D.O.I., 298 F.3d 60, 71-72 (1st Cir.2002) (holding DOI was not entitled to attorney-client privilege because its documents were not maintained in a confidential manner).

 [17] In sum, when a governmental agency is asserting the attorney-client privilege, the confidentiality element will be satisfied only if the documents in question were circulated among those agency employees who are authorized to speak on the matter dealt with in the documents;  if circulated to a larger group of individuals, the privilege does not apply because the agency did not maintain the confidentiality of the information.  Lacefield v. United States, No. 92-N-1680, 1993 WL 268392, *3 (D.Colo. March 10, 1993), 1993 U.S. Dist. LEXIS 4521, *9.

 d. Waiver (Element # 5)

 Federal courts have long recognized that even if a communication was made between an attorney and client in confidence, the privilege may be vitiated for a number of reasons.   As a result, "[a]n important element of the attorney-client privilege is showing that there has not been a waiver."  KN Energy, Inc. v. Sinclair Oil Corp., No. 93-CV-0080B, 1995 U.S. Dist. LEXIS 15658, *7 (D.Wyo.1995).   The attorney-client privilege can be waived a number a ways, which do not need to be re-stated here;  however, it should be noted that in the context of a governmental agency, like in the corporate context, privileged information should be kept in a highly confidential manner and disclosed only to those persons who need to know the information.  Upjohn Co. v. United States, 449 U.S. 383, 394-95, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981) (noting the subpoenaed *1231 questionnaires in the case were kept highly confidential and disclosed only to the company's general counsel and outside counsel).

 2. Work Product Doctrine

 The Federal Defendants have asserted that some of the documents in question were withheld on the basis of the work product doctrine.   The work product doctrine is distinct from the attorney-client privilege.  In re Foster, 188 F.3d at 1272.

 [18] The work product doctrine protects the disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney concerning the litigation.  Fed.R.Civ.P. 26(b)(3);  Hickman v. Taylor, 329 U.S. 495, 510, 67 S.Ct. 385, 91 L.Ed. 451 (1947). [FN5]  The party asserting the privilege has the burden of showing that it is applicable.  Resolution Trust Corp. v. Dabney, 73 F.3d 262, 266 (10th Cir.1995).   A blanket claim as to the applicability of the work product doctrine will not satisfy this burden. McCoo v. Denny's Inc., 192 F.R.D. 675, 680 (D.Kan.2000).

FN5. Fed.R.Civ.P. 26(b)(3) provides in pertinent part: 
[A] party may obtain discovery of documents and tangible things ... prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative ... only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.   In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.

 [19][20] To establish that the work product doctrine applies, the party asserting the protection must show:  (1) the material sought to be protected are documents or tangible things;  (2) prepared in anticipation of litigation;  (3) by or for a party or representative of that party.  Johnson v. Gmeinder, 191 F.R.D. 638, 643 (D.Kan.2000).   The work product doctrine is not an absolute bar to discovery and an attorney's work product can be produced if:  (1) the discovering party can demonstrate substantial need for the material;  and (2) the discovering party is unable to obtain the substantial equivalent of the material by other means without undue hardship.  Frontier Refining Inc. v. Gorman-Rupp Co., 136 F.3d 695, 703 (10th Cir.1998).

 C. Application

 Plaintiff seeks to supplement the four Administrative Records in this case with several different documents.

 1. Roadless Rule Administrative Record

 Plaintiff seeks to supplement the Roadless Rule Administrative Record with:   (1) "documents related to the Roadless Initiative that were initially removed from the Administrative Record on the belief they post-dated the Final Rule" ("Exhibit 7 CD ROMs");  [FN6]  (2) "documents that should have been included as part of the Roadless Initiative Administrative Record but were not" ("Exhibit 4 Documents");  [FN7]  and (3) *1232 "documents that were removed from the Administrative Record upon improper claims of privilege" ("Privileged Documents").   Plaintiff also sought an order directing the Federal Defendants to address various "problems" contained in the Administrative Records;  however, because these "problems" dealt mainly with the Federal Defendants' assertion of the attorney-client privilege, they are resolved by this Court's present order.

FN6. These documents were produced to Wyoming on four CD ROMs in December 2001.   The Federal Defendants admit they inadvertently removed these documents from the Administrative Record and do not oppose supplementing the Roadless Rule Administrative Record with these documents.   The Plaintiff provided these documents in CD ROM form attached as Exhibit 7 to its Motion to Supplement the Administrative Record and these will be referred to as "Exhibit 7 CD-ROMs."

FN7. These documents, identified with Bates numbers WY-000001 to WY-000433, were attached to Plaintiff's Brief in Support of its Motion to Supplement as Exhibit 4 (and will be referred to as "Exhibit 4 Documents").   Plaintiff claims these documents should have been included in the Administrative Record but were omitted by the Federal Defendants. Plaintiff obtained these various documents from three sources:  (1) those that were submitted by Boise Cascade Corporation in support of its Motion to Supplement the Administrative Record in Kootenai Tribe of Id. v. Veneman, Civ. No. 01-010-NEJL, 2001 WL 1141275 (D.Idaho);  (2) documents that were the subject of the United States House and Senate Subcommittee Investigations into the Roadless Rule;  and (3) documents produced in response to certain Freedom of Information Act requests.

 As an initial matter, this Court notes that it has rejected the Federal Defendants unprecedented argument that the attorney-client privilege attaches between different agencies of the federal government. [FN8]  The Federal Defendants argued that "[i]n this case, the [attorney-client] privilege is not waived by the USDA's sharing of attorney communications with other Executive Branch agencies or offices, including the Council on Environmental Quality (CEQ)" because the two agencies share a "common legal interest" in the subject matter of the communication.  (Fed. Defs.' Br. in Opp'n to Pl.'s Mot. to Supp., at p. 6). [FN9]  As outlined above, federal courts have rejected a broad "intra-agency" attorney-client privilege (let alone an "inter-agency" privilege), instead holding that the privilege only attaches when the documents in question are circulated among those agency employees who are authorized to speak on the subject matter dealt with in the documents.   Thus, the Federal Defendants' argument for an "inter-agency" attorney-client privilege is rejected.

FN8. The Court also notes the irony and fundamental unfairness of the Federal Defendants' position in this case:  (1) that on the one hand, documents shared between it and the Council on Environmental Quality (CEQ) are protected by the attorney-client privilege;  and (2) on the other hand, documents in the possession of the CEQ indicating collaboration between the USDA and CEQ in implementing the Roadless Rule should not be part of the Administrative Record because those documents were not "directly or indirectly" before the USDA when it made the decision to implement the Roadless Rule.

FN9. Federal Defendants rely on Hodges, Grant & Kaufmann v. U.S. Government, 768 F.2d 719, 721 (5th Cir.1985) for this proposition. However, in Hodges, Grant & Kaufmann, the Fifth Circuit did not explicitly or implicitly indicate when a third person has a "common legal interest" with respect to the "subject matter" of the litigation, nor did it involve a government agency.  Id. at 720-21.

 [21] After carefully considering all of the documents the Plaintiff seeks to have supplemented into the Roadless Rule Administrative Record, which includes 433 pages of "Exhibit 4 Documents" and 119 "Privileged Documents" that were inspected in camera, the Court FINDS and ORDERS as follows with respect to the Roadless Rule Administrative Record:

 a. Exhibit 7 CD Roms.

 Plaintiff's Motion to Supplement the Administrative Record with the Exhibit 7 CD ROMs is GRANTED.

 b. Exhibit 4 Documents.

 Plaintiff's Motion to Supplement the Administrative Record with the Exhibit 4 Documents because they were directly or indirectly before the USDA when it made the decision to implement the Roadless *1233 Rule is GRANTED in part and DENIED in part.   This Court ORDERS the following Exhibit 4 Documents be supplemented into the Roadless Rule Administrative Record: 
(1) WY-000001 to WY-000004; 
(2) WY-000007 to WY-000009; 
(3) WY-000016 to WY-000028; 
(4) WY-000106; 
(5) WY-000121 to WY-000122; 
(6) WY-000126; 
(7) WY-000132 to WY-000135; 
(8) WY-000142; 
(9) WY-000149; 
(10) WY-000210; 
(11) WY-000211 to WY-000212; 
(12) WY-000213 to WY-000216; 
(13) WY-000217 to WY-000233; 
(14) WY-000234; 
(15) WY-000235 to WY-000246; 
(16) WY-000255 to WY-000258; 
(17) WY-000290 to WY-000293; 
(18) WY-000294 to WY-000297; 
(19) WY-000311 to WY-000357; 
(20) WY-000365 to WY-000369; 
(21) WY-000402 to WY-000407;  and 
(22) WY-000423 to WY-000426.

 The Court DENIES the Plaintiff's Motion to Supplement the Administrative Record with any other documents in Exhibit 4 not listed above.   To the extent that any of the documents ordered supplemented are already in the Roadless Rule Administrative Record, they do not have be placed in the Record again.

 c. Privileged Documents.

 Plaintiff's Motion to Compel Production of Documents Withheld on an Improper Claim of Privilege is GRANTED in part and DENIED in part. The Court ORDERS the Federal Defendants to produce the following documents for supplementation into the Roadless Rule Administrative Record on the ground they were improperly withheld on the basis of privilege: 
(1) Document Number 2827; 
(2) Document Number 1352; 
(3) Document Number 1474; 
(4) Document Number 5295; 
(5) Document Number 5582; 
(6) Document Number 5429; 
(7) Document Number 1354; 
(8) Document Number 3479; 
(9) Document Number 2536; 
(10) Document Number 2120; 
(11) Document Number 3377; 
(12) Document Number 856; 
(13) Document Number 3345; 
(14) Document Number 3946; 
(15) Document Number 4128; 
(16) Document Number 4343; 
(17) Document Number 3319; 
(18) Document Number 5088 (only pages 1-4;  page number 5 is not to be supplemented). 
(19) Document Number 3059; 
(20) Document Number 3061; 
(21) Document Number 1346; 
(22) Document Number 5074; 
(23) Document Number 3955; 
(24) Document Number 2958; 
(25) Document Number 841;  and 
(26) Document Number 1030.

 The Court DENIES Plaintiff's Motion to Compel any documents not listed above.

 2. NFMA Planning Regulations Administrative Record.

 Plaintiff's Motion to Compel Production of Documents Withheld on an Improper Claim of Privilege with respect to the NFMA Planning Regulations Administrative Record is GRANTED in part and DENIED in part.   The Court ORDERS the Federal Defendants to produce the following documents for supplementation *1234 into the NFMA Planning Regulations Administrative Record: 
(1) Federal Defendants agreed they improperly withheld the following Documents:  1004, 1179, 1180, 42, 622, 1202, 944, 929, 985. 
(2) Document Number 1150; 
(3) Document Number 316; 
(4) Document Number 458; 
(5) Document Number 532;  and 
(6) Document Number 941.

 The Court DENIES Plaintiff's Motion to Compel any documents not listed above.

 3. Road Management Rule and Transportation Policy Administrative Record

 The Plaintiff's Motion to Compel Production of Documents Withheld on an Improper Claim of Privilege with respect to the Road Management Rule and Transportation Policy is GRANTED in part and DENIED in part.   The Court ORDERS the Federal Defendants to produce the following documents for supplementation into the Road Management Rule and Transportation Policy Administrative Record. 
(1) Document Numbers 1001a0001 to 1001a0004; 
(2) Document Numbers 0805a183 to 0805a0184; 
(3) Document Numbers 0803c0468 to 0803c0470;  and 
(4) Document Numbers 1001a0061 to 1001a0062.

 The Court DENIES Plaintiff's Motion to Compel any documents not listed above.

 II. Defendant-Intervenors' Fed.R.Civ.P. 72(a) Objections to the Magistrate's Order Ruling on Defendant-Intervenors' Motion for Protective Order.

 A. Background

 Plaintiff has sufficiently alleged facts that the Federal Defendants violated FACA to withstand a Fed.R.Civ.P. 12(c) motion. Magistrate Judge Beaman set a discovery schedule for Plaintiff's FACA claim.   Plaintiff has deposed several current and former federal employees.   Plaintiff has also noticed several depositions duces tecum on the Defendant-Intervenors.   In response, Defendant-Intervenors filed a motion for a protective order seeking:  (1) protection from providing the documents requested in the deposition notices;  and (2) to limit the scope of the questions Plaintiff could ask at the depositions. Specifically, Defendant-Intervenors sought an order limiting Plaintiff's scope of inquiry to what was said by the deponent to the government and by the government to the deponent.   Defendant-Intervenors also asserted that Plaintiff's requests were unduly burdensome, overly broad, and irrelevant under Fed.R.Civ.P. 26(c).

 After an emergency hearing on Defendant-Intervenors' Motion for Protective Order, Magistrate Judge Beaman granted in part, and denied in part the Defendant-Intervenors' Motion.   Specifically, the Magistrate Judge ordered that: 
The defendant-intervenors are protected from disclosing membership lists, volunteer lists, financial information, and documents likely to lead to the discovery of financial information and/or the identities of individuals involved in the organization, if such documents have been requested.   Excluded from protection are those documents, otherwise discoverable pursuant to this order, that can be redacted to avoid disclosure of financial information and/or the identities of individuals involved with an organization.   For those documents, the defendant-intervenors shall produce redacted copies.   The defendant-intervenors are also protected from responding to Exhibit A, No. 5 from the Amended Notice of Deposition Duces Tecum for Neil Lawrence, and to all other requests in deposition *1235 notices to other individuals and organizations which similarly request production of, "any and all documents of any kind, including but not limited to reports, notes, memoranda, agendas, or letters that relate in any way to any of the groups identified ... with regard to the Roadless Initiative, Planning Regulations, Transportation Policy or Road Management Rule." For all other requests, the defendant-intervenors shall fully respond to and/or produce the information requested in the notices of depositions duces tecum served upon the defendant-intervenors by the plaintiff. 
  (Order Ruling on Defendant-Intervenors' Mot. for Protective Order  ("Magistrate's Order"), at pp. 16-17).  Dysphoric about the Magistrate's Order, Defendant-Intervenors seek reconsideration of the order pursuant to Fed.R.Civ.P. 72(a).

 B. Legal Standard

 [22][23] A magistrate judge's nondispositive order can only be set aside by a district judge if it is "clearly erroneous or contrary to law."  28 U.S.C. §  636(b)(1)(A);  Fed.R.Civ.P. 72(a);  D. Wyo. Local Rule 74.1(a). Acting "similar to an appellate court[,]" the district court will review the magistrate's order pursuant to this "clearly erroneous or contrary to law" standard of review.  Clark v. Poulton, 963 F.2d 1361, 1371 (10th Cir.1992). Under the "clearly erroneous" standard, the district court must affirm the magistrate's order unless it has a definite and firm conviction that an error has occurred.  Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 1458, 1464 (10th Cir.1988).   Moreover, "[b]ecause a magistrate judge is afforded broad discretion in the resolution of nondispositive discovery disputes, the court will overrule the magistrate judge's determination only if this discretion is clearly abused."  Hinsdale v. City of Liberal, 981 F.Supp. 1378, 1379 (D.Kan.1997).   Under the "contrary to law" standard, the district court conducts a plenary review of the magistrate judge's purely legal determinations, setting aside the magistrate's order only if it applied an incorrect legal standard.   Wright, Miller & Marcus, FEDERAL PRACTICE AND PROCEDURE §  3069, at 350 (1997 & Supp.2002).  "In sum, it is extremely difficult to justify alteration of the magistrate judge's nondispositive actions by the district judge."   Id. at §  3069, at 350-51;  see also Hayes v. Woodford, 301 F.3d 1054, n. 8 (9th Cir.2002).

 C. First Amendment Associational Privilege

 Defendant-Intervenors argue that the Magistrate's Order is clearly erroneous or contrary to the law because it is in contravention of the First Amendment Associational Privilege ("Associational Privilege").  (Br. in Supp. of Def.- Intervenors' Rule 72(a) Objections to the Magistrate's Order Ruling on Defendant-Intervenors' Motion for Protective Order ("Motion to Reconsider"), at p. 2).  Defendant-Intervenors argue that Plaintiff's discovery requests, which seek Defendant-Intervenors' "internal documents regarding the forest rules, all documents that were exchanged in confidence with fellow environmental advocacy organizations, and all documents that relate in any way to lobbying visits or conversations that the groups might have had with any federal employees regarding the forest rules[,]" impinges on their First Amendment rights to petition the government and freedom of association. (Id. at pp. 2-3, 7-31).

 Plaintiff responds that Defendant-Intervenors misconstrue the scope of the Associational Privilege and assuming that their conduct was protected by the First Amendment, Defendant-Intervenors' waived that limited privilege.  (Pl.'s Br. in Resp. to Br. in Supp. of Def.-Intervenors' *1236 Mot. to Reconsider ("Plaintiff's Resp."), at pp. 6-24).  Plaintiff insists that the "First Amendment does not drape a black cloak of secrecy over meetings that are held or correspondence, memorandum, advice, and recommendations that are exchanged between individuals who represent different organizations or between such individuals and federal agencies."  (Id. at p. 15).

 [24] Defendant-Intervenors ask this Court to extend the Associational Privilege to one overarching association of organizations-such as the Heritage Forest Campaign-made up of several smaller organizations (the Defendant-Intervenors and other environmental organizations) or their representatives.   However, the only question this Court must resolve is whether Magistrate Beaman's failure to extend the privilege was clearly erroneous or contrary law.   Based on the differential standard of review and this Court's plenary review of First Amendment case law, the Court finds that Magistrate Beaman's order was not clearly erroneous or contrary to law.

 [25] The First Amendment enjoys a special place in American society.   See  Silkwood v. Kerr-McGee Corp., 563 F.2d 433, 437 (10th Cir.1977) ("the First Amendment occupies a preferred position in the Bill of Rights.").   In relevant part, the Amendment provides "Congress shall make no law ... prohibiting ... or abridging ... the right of the people peaceably to assemble, and to petition the Government for a redress of grievances."   U.S. Const. amend.  I. In order to determine if the Associational Privilege attaches, district courts have generally employed a burden-shifting analysis.  Conant v. McCaffrey, No. C-97-0139(fms), 1998 WL 164946, *3 (N.D.Cal. March 16, 1998), 1998 U.S. Dist. LEXIS 22837, *8-9;  O'Neal v. United States, 601 F.Supp. 874, 878 (N.D.Ind.1985);  Snedigar v. Hoddersen, 114 Wash.2d 153, 786 P.2d 781, 786 (1990).   First, the party asserting the privilege has the burden of demonstrating that the privilege should be applied (i.e., to make a "prima facie showing").  Wilkinson v. FBI, 111 F.R.D. 432, 436 (C.D.Cal.1986). Second, if the party asserting the privilege carries its burden, the burden shifts to the party seeking disclosure to demonstrate a compelling need for the requested information (i.e., application of the balancing test).  Anderson v. Hale, No. 00-C-2021, 2001 WL 503045, *7-8 (N.D.Ill. May 10, 2001), 2001 U.S. Dist. LEXIS 6127, *24.

 1. Prima Facie Showing that the First Amendment Associational Privilege Applies

 [26][27] The First Amendment is applicable in the context of discovery orders.  Grandbouche v. Clancy, 825 F.2d 1463, 1465 (10th Cir.1987).   The Supreme Court has recognized that the First Amendment creates a qualified associational privilege from disclosure of certain information in discovery. NAACP v. Alabama, 357 U.S. 449, 462, 466, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958).   In NAACP v. Alabama, the Supreme Court made clear that the Associational Privilege attaches if a discovery order adversely affects the ability of an organization and its members to collectively advocate for the organization's beliefs by:  (1) inducing members to withdraw from the organization or dissuading others from joining the organization, (2) because fear of exposure of those beliefs will lead to threats, harassment, or reprisal.  357 U.S. at 462-63, 78 S.Ct. 1163.   The threats, harassment, and reprisal the Supreme Court has been concerned with include threats of physical coercion or bodily harm, economic harm or reprisal, loss of employment, and other public manifestations of hostility.  Id. at 462, 78 S.Ct. 1163; Bates v. City of Little Rock, 361 U.S. 516, 522, 80 S.Ct. 412, 4 L.Ed.2d 480 (1960);  *1237Nat'l Org. of Women v. Sperry Rand  Corp., 88 F.R.D. 272, 275-76 (D.Conn.1980).   The party asserting the privilege need only show there is a reasonable probability that compelling disclosure will lead to these types of threats, harassment, or reprisal.  Buckley v. Valeo, 424 U.S. 1, 74, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) (per curiam);  Black Panther Party v. Smith, 661 F.2d 1243, 1268 (D.C.Cir.1981);  Grunwald v. Bornfreund, No. CV-85-3338 (CPS), 1989 WL 100035 (E.D.N.Y. Aug. 17, 1989), 1989 U.S. Dist. LEXIS 19033;  Snedigar, 786 P.2d at 785.

 [28] The Associational Privilege has been applied to protect an organization's internal associational activities, such as:  "membership and volunteer lists, [FN10] contributor lists, [FN11] and past political activities of [organizations] and of those persons with whom they have been affiliated. [FN12]"  Int'l Action Center v. United States, 207 F.R.D. 1, 3 (D.D.C.2002) (footnotes in original but renumbered);  see also Australia/Eastern U.S.A Shipping Conference v. United States, 537 F.Supp. 807, 809 (D.D.C.1982) (collecting cases).   Thus, in order to make a prima facie showing that the organization's internal associational activities are protected, the party must demonstrate:  (1) that a reasonable probability exists that compelled disclosure of the information sought;  (2) will adversely affect the organization's ability to advocate its beliefs;  (3) causing active members to withdraw from the organization or dissuading prospective members from joining the organization;  (4) because of a fear that exposure of their beliefs will subject them to threats, harassment, or reprisal.   The Associational Privilege will protect the disclosure of the information if the movant demonstrates these four requirements. [FN13]

FN10. NAACP v. Alabama, 357 U.S. 449, 461-63, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958);  Fed. Election Comm'n v. Machinists Non-Partisan Political League, 655 F.2d 380, 389 (D.C.Cir.1981) cert. denied 454 U.S. 897, 102 S.Ct. 397, 70 L.Ed.2d 213 (1981).

FN11. Brown v. Socialist Workers '74 Campaign Comm., 459 U.S. 87, 95, 103 S.Ct. 416, 74 L.Ed.2d 250 (1982);  Int'l Union, United Auto., Aerospace and Agr. Implement Workers of America v. Nat'l Right to Work Legal Defense, 590 F.2d 1139, 1147 (D.C.Cir.1978).

FN12. Degregory v. N.H. Atty. Gen., 383 U.S. 825, 827, 86 S.Ct. 1148, 16 L.Ed.2d 292 (1966);  NAACP v. Alabama, 357 U.S. at 458, 78 S.Ct. 1163;  Pleasant v. Lovell, 876 F.2d 787, 804-805 (10th Cir.1989);  Savola v. Webster, 644 F.2d 743, 746 (8th Cir.1981); Familias Unidas v. Briscoe, 544 F.2d 182, 192 (5th Cir.1976).

FN13. The Associational Privilege cannot be used to circumvent general discovery.  Wilkinson, 111 F.R.D. at 436 ("the privilege is not available to circumvent general discovery");  Hale, 2001 WL 503045 at * 7, 2001 U.S. Dist. LEXIS at *21 (noting the Supreme Court "did not intend to provide publicly identified members of dissident organizations with a nearly impenetrable shield ... to block general discovery requests").

 Federal courts have consistently held that disclosure of internal associational activities (i.e., membership lists, volunteer lists, financial contributor lists, and past political activities of members) satisfy this prima facie showing because disclosure of these associational activities chills freedom of association.  NAACP v. Alabama, 357 U.S. at 462, 78 S.Ct. 1163. Hence, if a discovery request seeks disclosure of internal associational activity, federal courts assume, sometimes implicitly, that the party seeking protection has made his prima facie showing;  only then do courts shift the burden to the party seeking disclosure to demonstrate a compelling need for the information (i.e. apply the balancing test).   See Grandbouche v. Clancy, 825 F.2d 1463, 1465-67 (discovery request sought, among other things, membership lists, therefore, the court applied the balancing test).

 *1238 [29] When, however, the party asserting the Associational Privilege seeks to protect materials outside these accepted internal associational activities, [FN14] the movant must carry his burden of demonstrating that freedom of association will be chilled by disclosure of allegedly privileged material.   The organization can do this by showing active members will leave, or prospective members will not join, the organization for fear of threats, harassment, or reprisal.  Wilkinson, 111 F.R.D. at 436- 37;  O'Neal, 601 F.Supp. at 879-80.   This effectively serves the purposes behind the association privilege, which is to:  (1) protect individual members of organizations from harassment and intimidation;  and (2) to prevent the chilling effect that disclosure will have on the willingness of individuals to join the organization.  Shelton v. Tucker, 364 U.S. 479, 486, 81 S.Ct. 247, 5 L.Ed.2d 231 (1960);  Int'l Society for Krishna Consciousness, Inc. v. Lee, No. 75-CV-5388 (mjl), 1985 WL 315, *8 (S.D.N.Y. Feb. 28, 1985), 1985 U.S. Dist. LEXIS 22188, *22;  Britt v. Superior Court, 20 Cal.3d 844, 143 Cal.Rptr. 695, 574 P.2d 766, 772 (1978).

FN14. In a sense, courts have taken judicial notice of the fact that disclosure of these internal associational activities-membership lists, volunteer lists, financial contributor lists, and political activities of the organization's members-will lead to threats, harassment, or reprisal, thereby chilling freedom of association.

 For example, in Anderson v. Hale, the defendant-dissident organization (and various non-party members), filed a motion to quash Plaintiff's subpoenas served on various internet service providers requesting the providers to produce "any information, including e-mails, activity logs, and address books" of the defendants' e-mail accounts.  2001 WL 503045, at * 1, 2001 U.S. Dist. LEXIS 6127, at *2-3.   The defendants argued this information was protected by the Associational Privilege.  Id. The district court held that because the subpoenas aimed to discover what the publicly identified members of the defendant's organization knew about an alleged conspiracy, and did not seek disclosure of anonymous members' information, the Association Privilege did not apply because "the risk of inducing present members to withdraw or of discouraging potential members from joining [was] too speculative to warrant heightened scrutiny under the First Amendment."  Id. at *6, 2001 U.S. Dist. LEXIS 6127, at *19-20.   Hence, because the Defendant did not make a prima facie showing that the information was privileged, the district court did not apply the balancing test and required disclosure of the information.  Id.

 In the present case, the Magistrate's Order found that Defendant-Intervenors had not made this prima facie showing.   Nevertheless, the Magistrate's Order protected the Defendant-Intervenors from disclosing membership lists, volunteer lists, financial information, and documents likely to lead to the discovery of financial information and/or the identities of individuals involved with an organization.  (Magistrate's Order, at pp. 12, 16).  Magistrate Judge Beaman then concluded that the Associational Privilege did not protect the Defendant-Intervenors from disclosing the generalized information about their activities (i.e., inter-group lobbying efforts) relating to the four agency actions at issue.  (Id. at p. 12, 14).  Therefore, because the Defendant-Intervenors did not make a prima facie showing that the Associational Privilege applied to the activities relating to the agency actions at issue, it was not necessary for Magistrate Judge Beaman to consider the Plaintiff's asserted need for the requested information and apply the balancing test.  (Id. at p. 14).

 *1239 Magistrate Judge Beaman's Order is not clearly erroneous or contrary to law.   In its Motion to Reconsider, Defendant-Intervenors assert that their ability to associate with other organizations while petitioning the government would be significantly hindered if they (and "their colleagues") "feared that their most candid internal and inter-group political planning and strategy discussions would be disclosed through compelled discovery to third parties, including parties that are adversaries."  (Def.-Intervenors' Mot. to Reconsider, at p. 11).  In support of this argument, Defendant-Intervenors cite the affidavits of Debbie Sease, the Legislative Director of the Sierra Club, and Christine Lichtenfels, Associate Director of the Wyoming Outdoor Council, who state that forced disclosure of, among other things, their "inter-group ideas, discussions, and debates" would chill their freedom of association.  (Def.-Intervenors' Mot. to Reconsider, at p. 11, Exh. 3 ¶ ¶  18- 19, Exh. 4, ¶ ¶  8, 16).

 Defendant-Intervenors, however, misread the Magistrate's Order and First Amendment case law.   First, the Magistrate's Order does not require disclosure of the Defendant-Intervenors' internal associational activities, i.e., membership lists, financial contributor lists, volunteer lists, or past political activity of its anonymous individual members.   Second, Defendant-Intervenors have not carried their burden of demonstrating that compelled disclosure of the material sought by the Plaintiff will adversely affect the Defendant-Intervenors' ability to advocate its belief because (1) members will withdraw or prospective members will not join the organizations, or (2) because exposure of their beliefs shown through the various organizations will subject them to threats, harassment, or reprisal.   Two of the Intervenors, Sierra Club and the Wyoming Outdoor Council ("WOC"), generally assert that if their inter-group discussions are disclosed through discovery, individuals and other groups will "avoid association" with the Defendant-Intervenors.  (Id. at Exh. 4, ¶  16).   Although not supported by the Record, the Court will assume that all Defendant-Intervenors can similarly produce such self-serving affidavits.

 Thus, Defendant-Intervenors appear to be asserting one of two things.   First, based on the affidavits, Defendant-Intervenors appear to argue that individual members of the various environmental organizations will withdraw or prospective members will not join because of the fear of disclosure of inter-group activities between the environmental organizations will be disclosed to political adversaries.  (Id. at Exh. 4, ¶  16).   This argument fails because the individual members can remain anonymous.   Therefore, a reasonable probability does not exist that the individual members of the organizations will be subject to threats, harassment, or reprisal for the views their organizations espouse.

 Alternatively, the Defendant-Intervenors argue that their ability to associate with other organizations will be chilled because "candid internal and inter-group ideas, discussions and debates would be disclosed to third parties, including parties that are political adversaries."   Basically, Defendant-Intervenors are arguing that various organizations (or their representatives) may not come together to form large organizations (i.e., an association of organizations);  or, if an association of organizations is formed (such as the Heritage Forest Campaign), various independent organizations will withdraw because their inter-group meetings can be disclosed to political adversaries. This argument fails to recognize that, even if such an inter-group Associational Privilege existed, the Defendant-Intervenors have not shown that the independent environmental organizations (such as Sierra Club or WOC) would withdraw from this *1240 association of organizations because the environmental organization (or their representatives) would be subject to threats, harassment, or reprisal. [FN15]  Additionally, Plaintiff's have not cited, nor was this Court able to find, a case that stood for the proposition that the Associational Privilege attaches to an association of organizations (or their representatives).

FN15. It would be anomalous for an environmental organization such as the Sierra Club or WOC to argue it would not join a larger association of environmental groups, such as the Heritage Forest Campaign, because it would be subject to threats, harassment, or reprisal as joining such an association would only further a cause the organization already publicly espouses.   This Court believes that if this argument was adopted, it would extend a privilege designed to protect "individual members" of various dissident organizations from direct, immediate, and substantial harm too far.

 Based on the foregoing, the Magistrate's Order cannot be considered clearly erroneous or contrary to law.   However, assuming Defendant-Intervenors could establish a prima facie showing that they were entitled to assert the Associational Privilege, the Plaintiff has carried its burden of demonstrating a compelling need for the information.

 Briefly, this Court will address the Defendant-Intervenors argument that the Magistrate Judge Beaman's Order (1) misinterprets, and is contradicted by, case law;  (2) has no constitutional basis;  and (3) has no logical basis.  (Def.- Intervenors' Mot. to Reconsider, at 13-23).   Contrary to Defendant-Intervenors' castigating, Magistrate Judge Beaman's Order is neither clearly erroneous nor contrary to law.   The cases Defendant-Intervenors cite in their brief do not hold otherwise;  in fact, the cases Defendant-Intervenors cite recognize the line of demarcation between establishing a prima facie case of Associational Privilege and applying a balancing test after such a showing has been made.  [FN16]  Defendant-Intervenors misreading of these cases probably led to their erroneous *1241 conclusions regarding Magistrate Judge Beaman's Order.

FN16. The Defendant-Intervenors complain that Magistrate Judge Beaman did not cite the following the cases in his Order, however, they were inapposite to that Order because the Judge did not find that Plaintiff established a prima facie case that the Associational Privilege should be applied.   See ETSI Pipeline Project v. Burlington Northern, Inc., 674 F.Supp. 1489, 1490 (D.D.C.1987) (Plaintiffs sought financial contributor lists, therefore, the court applied a balancing test); Australia/Eastern U.S.A. Shipping, 537 F.Supp. at 812 (government sought disclosure of certain associational activity, therefore the court applied a balancing test to hold the Associational Privilege applicable);  United States v. Garde, 673 F.Supp. 604, 607 (D.D.C.1987) (plaintiff made a prima facie showing that the Associational Privilege applied, therefore court conducted a balancing test and held information was not protected); Snedigar, 786 P.2d at 785-87 (holding court of appeals erred in requiring the party asserting the Associational Privilege to show that the disclosure of the information would in fact impinge on First Amendment rights and then remanding the case for the lower court to apply the balancing test);  Britt, 143 Cal.Rptr. 695, 574 P.2d at 777 (holding the trial court erred in issuing a discovery order that required disclosure of membership lists and financial contributors because it was contrary to the First Amendment).   The Defendant-Intervenors also assert the Magistrate Judge Beaman misinterpreted the following cases:  Federal Election Comm'n v. Machinists Non-Partisan Political League, 655 F.2d 380, 389-91 (D.C.Cir.1981) (holding the Associational Privilege applied because the FEC subpoena demanded a list of all members and volunteers of the defendant's political group);  Ealy v. Littlejohn, 569 F.2d 219, 229 (5th Cir.1978) (holding the Associational Privilege prevented the grand jury from issuing subpoenas for membership lists and financial contributors of a dissident political organization);  Int'l Action Center v. United States, 207 F.R.D. 1, 4 (D.D.C.2002) (holding, after applying the balancing test, that the Associational Privilege applied because the information sought to be disclosed was not relevant).   Thus, these cases are not inconsistent with Magistrate Judge Beaman's Order.

 2. Silkwood Balancing Test.

 If a party asserting the First Amendment Associational Privilege makes a prima facie showing of entitlement to the privilege, the burden shifts to the party seeking disclosure to demonstrate a compelling need for the requested information.  NAACP v. Alabama, 357 U.S. at 463, 78 S.Ct. 1163; Grandbouche, 825 F.2d at 1466-67;  Federal Election Comm'n v. Machinists Non-Partisan Political League, 655 F.2d 380, 389 (D.C.Cir.1981);  Black Panther Party, 661 F.2d at 1266-67;  Australia/Eastern U.S.A. Shipping Conference, 537 F.Supp. at 809.   Although articulated differently, courts generally look at three factors-the relevance of the information sought, the need for that information, and the extent of the injury that disclosure may cause to associational rights-in balancing the interests of the parties when the Associational Privilege is asserted.  Anderson v. Hale, No. 00-C-2021, 2001 WL 503045, *3-4 (N.D.Ill. May 10, 2001), 2001 U.S. Dist. LEXIS 6127, *11.

 [30] In the Tenth Circuit, district courts apply the "Silkwood balancing test."   See Silkwood v. Kerr-McGee Corp., 563 F.2d 433, 438 (10th Cir.1977).   The Silkwood balancing test requires the district court to consider six factors: 
(1) the relevance of the evidence;  (2) the necessity of receiving the information sought;  (3) whether the information is available from other sources;  ... (4) the nature of the information;  ... (5) the validity of the claimed First Amendment privilege[;  and (6) whether the party asserting the privilege] has placed certain information into issue by his complaint .... 
  Grandbouche, 825 F.2d at 1466-67.   After examining these factors the district court can "decide whether the privilege must be overborne by the need for the requested information."  Id.

 a. Relevance.

 When a claim of Associational Privilege is asserted, the relevance standard is more exacting than the minimal showing of relevance under Rule 26(b)(1).   The Tenth Circuit has described this as "certain relevance," which means that the information must go to the "heart of the matter."  [FN17] Grandbouche, 825 F.2d at 1467;  Silkwood, 563 F.2d at 438;  Black Panther Party, 661 F.2d at 1268;  Lee, 1985 WL 315, at *--, 1985 U.S. Dist. LEXIS 22188, at *24-25 (to obtain discovery of this nature the party must show the information sought is "crucial to the party's case" or goes to the "heart of the claims").

FN17. As originally articulated, the Silkwood balancing test stated that the information must go to the heart of the matter and be of a certain relevance.   See Silkwood, 563 F.2d at 438.   However, in a subsequent decision explaining the Silkwood balancing test, the Tenth Circuit apparently combined these elements under the single factor "relevance."   See Grandbouche, 825 F.2d at 1466.

 Magistrate Judge Beaman found the information the Plaintiff requested was relevant under Fed.R.Civ.P. 26(b)(1).   However, as noted above, the Magistrate did not apply the Silkwood balancing test and therefore did not apply the more exacting relevance standard.   Nevertheless, Magistrate Judge Beaman's Order demonstrates the information Plaintiff seeks also meets this more exacting standard because 
in determining whether an advisory committee was "established" or "utilized" by the government, as required to find a FACA violation, evidence of government action is not necessarily confined to the direct communications between the government and the alleged *1242 advisory committee.   Rather, discoverable evidence pertaining to alleged FACA violations is just as likely to be uncovered by examining communications not involving the government, particularly when the government is alleged to have "utilized" an advisory committee. 
  (Magistrate's Order, at p. 10).  Hence, the information regarding Defendant-Intervenors' inter-group communications is critical to the Plaintiff's determination of whether those groups were "utilized" by the Federal Defendants.   In fact, the information goes right to the heart of the matter at hand.

 b. Necessity of Receiving the Information Sought

 In 1972, FACA was enacted to combat secrecy and wastefulness and to keep the public informed with respect to the number, purpose, membership activities, and cost of advisory committees.  5 U.S.C.App. §  2(b)(4), (5).   The necessity of the information is correlated to its relevance;  that is, the more relevant the information, the greater the need for disclosure.  Hale, 2001 WL 503045, at *4, 2001 U.S. Dist. LEXIS 6127, at *13.   However, where the danger to associational activity is great, the district court is more likely to uphold a claim of privilege, notwithstanding the inquiring party's need.  Id. In enacting FACA, Congress intended to eliminate secret advisory committees.   In recognition of Congress' intent in enacting FACA, the Court finds that the Defendant-Intervenors' documents regarding the four agency decisions under consideration are necessary to determine whether Defendant-Intervenors were participants in an illegal advisory committee established or utilized by the federal government.

 c. Whether the Information is Available from Other Sources

 [31] Plaintiff alleges the information it seeks is not available from other sources.   The party seeking disclosure can demonstrate this factor by showing it "has independently attempted to obtain the information elsewhere and has been unsuccessful."  Silkwood, 563 F.2d at 433.   One district court has stated that 
the inquiring party cannot merely demonstrate that seeking similar information from alternative sources will be more burdensome or costly. Rather, the inquiring party must exhaust all reasonable alternative sources of information by which he could obtain the information in a less chilling manner. 
  Hale, 2001 WL 503045, at *4 2001 U.S. Dist. LEXIS 6127, at *12-13;   Black Panther Party, 661 F.2d at 1268;  Snedigar, 786 P.2d at 786.

 Plaintiff asserts that evidence demonstrating that the government established or utilized an advisory committee involving Defendant-Intervenors in violation of FACA may be in the exclusive possession of Defendant-Intervenors.   An example given by Plaintiff is a letter sent by the government to the Defendant-Intervenors organizing a meeting.   This information would no longer be in the government's possession;  hence, it is not available from other sources.   The Court also notes that at the hearing in this matter, Defendant-Intervenors noted that the Plaintiff had deposed federal employees and has not presented evidence of an advisory committee being established or utilized.   However, this also demonstrates that the Plaintiff has exhausted reasonable alternative sources for obtaining the information.   Additionally, it may be indicative of the fact that the only evidence available is in Defendant-Intervenors' possession.

 d. The Nature of the Information and Validity of the Claimed First Amendment Privilege

 As described above, the information sought by Plaintiff is relevant and necessary *1243 to Plaintiff's FACA claim.   Defendant-Intervenors' Associational Privilege claim appears to be a reasonable extension of existing law and is not frivolous or meritless.   However, Defendant-Intervenors' failure to comply with compulsory discovery rules unless ordered by this Court, combined with their other tactics to avoid discovery throughout this case indicates that Defendant-Intervenors may not be complying with the Federal Rules of Civil Procedure's admonition that the Rules be "administered to secure the just, speedy, and inexpensive determination" of the action.   See Fed.R.Civ.P. 1.

 e. Putting Information in Issue and Waiver.

 [32][33] Plaintiff argues that the Defendant-Intervenors waived their Associational Privilege because the Defendant-Intervenors disclosed the information they contend is privileged to individuals and groups outside their various independent organizations.  (Pl.'s Resp., at p. 7).  Before addressing waiver, however, the Court will consider the fact that the Defendant-Intervenors, like the Plaintiff in Grandbouche, placed certain information "in issue."  Grandbouche, 825 F.2d at 1467.   In Grandbouche, the Tenth Circuit stated that "the fact [plaintiff] has placed certain information into issue by his complaint is a factor that the trial court should consider under the Silkwood balancing test."  Id. A plaintiff or intervenor does not waive his First Amendment rights by bringing or joining suit.  Id. However, once a party has joined an action, it "cannot realistically hope to pursue [the] suit in a risk-free atmosphere."  Nat'l Org. of Women v. Sperry Rand Corp., 88 F.R.D. 272, 275 (D.Conn.1980). Moreover, the party asserting the Associational Privilege "cannot be protected from a disclosure merely because the information disclosed may become a basis of ... [FACA] liability or be admitted as evidence in a future court action." Australia/Eastern U.S.A. Shipping Conference, 537 F.Supp. at 812.

 This Court does not need to decide Plaintiff's difficult waiver argument because, as explained below, it finds Plaintiff's need for the information at issue outweighs Defendant-Intervenors limited, if any, infringement on its members' associational activity.   However, the Court notes that at least one federal district court has held that the Associational Privilege is waived by public disclosure of the information asserted as privileged.   See Kisser v. Coalition for Religious Freedom, NO. 95-MC-0174, 1995 WL 422786, *1-2 (E.D.Pa. July 13, 1995), 1995 U.S. Dist. LEXIS 9719, *4.

 f. Balancing Plaintiffs Need for the Information Against the Members of Defendant-Intervenors' Organizations Associational Rights

 After examining the above factors, the Tenth Circuit has directed district courts "to decide whether the privilege must be overborne by the need for the requested information."  Grandbouche, 825 F.2d at 1466-67.   To compel disclosure of information that is asserted as privileged, the state's need must be compelling.  NAACP v. Alabama, 357 U.S. at 461, 78 S.Ct. 1163.   In Buckley v. Valeo, the Supreme Court, in holding the Associational Privilege did not apply, noted that "there are governmental interests sufficiently important to outweigh the possibility of infringement, particularly when the 'free functioning of our national institutions' is involved."  424 U.S. 1, 66, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) quoting Communist Party v. Subversive Activities Control Bd., 367 U.S. 1, 97, 81 S.Ct. 1357, 6 L.Ed.2d 625 (1961).

 This Court finds that Defendant-Intervenors did not carry their burden of establishing Magistrate Judge Beaman's Order was clearly erroneous or contrary to law in *1244 its conclusion that Defendant-Intervenors had not established a prima facie showing of application of the Associational Privilege. [FN18]  Alternatively, this Court finds that even if Defendant-Intervenors had made such a showing, the limited effect on Defendant-Intervenors' privilege must be overborne by the Plaintiff's need for the requested information.   This is particularly true when a FACA violation is alleged because, as Defendant-Intervenors acknowledge, it involves the free functioning of our national institutions and the American people have a right to know what goes on behind closed doors.

FN18. The Court is aware of the decisions involving Wyoming's attempts to depose non-party witnesses in this case.   See Wyoming v. U.S.Dept. of Agr. 208 F.R.D. 449 (D.D.C.2002);  Wyoming v. U.S.D.A., Misc. No. 02-mc-23 (D.Or. Aug. 12, 2002).   This Court is obviously not bound by those decisions and finds the respective district courts' reasoning unpersuasive because Wyoming's claims were analyzed from the standpoint of non-party witnesses asserting the Associational Privilege and the privilege was not considered to the extent necessary in the present action.

 D. Relevancy and Overbreadth of Plaintiff's Discovery Requests.

 [34] Defendant-Intervenors argue that "the document requests appended to the State of Wyoming's deposition notices are overly broad, unduly burdensome, and seek information that is neither relevant nor likely to lead to admissible evidence relevant to Wyoming FACA's claim."  (Def.-Intervenors' Mot. to Reconsider, at p. 31-32).  Magistrate Judge Beaman's Order carefully considered these objections.  (See Magistrate's Order, at pp. 9-10 (¶  5), 14-15 (¶  7)).   This Court finds Magistrate Judge Beaman's Order with respect to the relevancy of the information sought by Plaintiff is not clearly erroneous or contrary to law (and additionally satisfies the heightened relevancy requirement under the Silkwood balancing test).   This Court additionally finds that Magistrate Judge Beaman's Order ruling on Defendant-Intervenors' objections to the requested discovery on the ground that it was overly broad and unduly burdensome is not clearly erroneous or contrary to law.

 E. Request for Stay Pending Appeal to the Tenth Circuit.

 Defendant-Intervenors request this Court to enter a "stay of the Court's decision and the underlying depositions and duty to respond to the related document requests until the Tenth Circuit has considered an appropriate request by Intervenors for review."   The Court denies this request.

Conclusion
 For all of the aforementioned reasons, Defendant-Intervenors' Motion for Reconsideration is DENIED because Magistrate Judge Beaman's Order was neither clearly erroneous nor contrary to law.   Plaintiff is entitled to obtain discovery consistent with Magistrate Judge Beaman's Order with the slight modification that Plaintiff is not entitled to the discovery of any information regarding the political activities of anonymous members of the Defendant-Intervenors' various environmental organizations.   THEREFORE, IT IS HEREBY ORDERED that Defendant-Intervenors are protected from disclosing membership lists, volunteer lists, financial information, the political activities of anonymous members, and/or the identities of individuals involved with an organization, if such documents have been requested.   Excluded from protection are those documents otherwise discoverable pursuant to Magistrate Judge Beaman's Order and this Order, that can be redacted to avoid disclosure of financial *1245 information and/or identities and political activities of individuals involved with the organization.   For those documents, the Defendant-Intervenors SHALL PRODUCE redacted copies.   The Defendant-Intervenors are also protected from responding to Exhibit A, No. 5 from the Amended Notice of Deposition Duces Tecum for Neil Lawrence, and to all other requests in deposition notices to other individuals and organizations which similarly request production of "any and all documents of any kind, including but not limited to reports, notes, memoranda, agendas, or letters that relate in any way to any of the groups identified ... with regard to the Roadless Initiative, Planning Regulations, Transportation Policy or Road Management Rule." For all other requests, the Defendant-Intervenors SHALL FULLY RESPOND TO AND/OR PRODUCE the information requested in the notices of depositions duces tecum served upon the Defendant-Intervenors by Plaintiff.
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United States District Court,
D. Wyoming.
BIODIVERSITY ASSOCIATES, a Wyoming non-profit corporation, Friends of the Bow,
an unincorporated Wyoming organization, and Leila Bruno, an individual,
Plaintiffs,
v.
UNITED STATES FOREST SERVICE DEPARTMENT OF AGRICULTURE, a Federal agency,
United States Forest Service Rocky Mountain Regional Forester, in his official
capacity, United States Forest Service Medicine Bow National Forest Supervisor,
in her official capacity, Defendants,
and
INTERMOUNTAIN FOREST ASSOCIATION, an Idaho non-profit corporation, Bighorn
Lumber Co., a Wyoming corporation, and Louisiana Pacific Corporation, a
Delaware corporation, Intervenor Defendants.
No. 01-CV-0078-B.

Oct. 1, 2002.

 Nonprofit organization and others brought action against Forest Service, regional forester, and forest supervisor, challenging various timber sales in national forest under National Forestry Management Act (NFMA), National Environmental Policy Act, and Administrative Procedure Act (APA). Sawmill operator, timber company, and lumber trade organization intervened as defendants. The District Court, Brimmer, J., held that: (1) forest conditions had not significantly changed; (2) sanction of requiring Forest Service to cease all action, due to breach of duty to revise forest plan within 15 years of promulgation, would not be proper remedy; (3) Forest Service took hard look at environmental effects of new information regarding sustainability; (4) environmental assessment (EA) for timber sale extensively discussed fragmentation and its effects and took hard look at effects on sensitive species and viability; (5) plaintiffs failed to exhaust administrative remedies; and (6) issuance of plans for timber sale was not final agency action in context of APA.

 Ordered accordingly.
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Environmental assessment (EA) for timber sale met NEPA procedural requirements, as required by NFMA, by extensively discussing fragmentation and its effects; EA noted recommendations from scientists and research wildlife biologists, EA considered road construction and closures, and nothing indicated harvest was planned in roadless area.  Forest and Rangeland Renewable Resources Planning Act of 1974, §  2 et seq., as amended, 16 U.S.C.A. §  1600 et seq.; National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.
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Forest Service's environmental assessment (EA) for timber sale took hard look at effects of timber sale on sensitive species and viability, and thus Forest Service complied with NEPA in design and review of sale; presence of threatened or endangered species in sale area was assessed, EA summarized and explained analysis of sensitive species, design of sale considered species, separate fishery report was prepared for protected toad species, and EA used habitat capability (HABCAP) model to assess effects on wildlife.  Forest and Rangeland Renewable Resources Planning Act of 1974, §  2 et seq., as amended, 16 
U.S.C.A. §  1600 et seq.; National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.
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Nonprofit organization failed to exhaust administrative remedies for NEPA and NFMA claims against Forest Service, as required for judicial consideration of claims that Forest Service developed, implemented, and modified timber sale action plans for national forest without providing opportunities for public participation and without preparing new or supplemental environmental impact statement (EIS).  7 U.S.C.A. §  6912(e); Forest and Rangeland Renewable Resources Planning Act of 1974, §  2 et seq., as amended, 
16 U.S.C.A. §  1600 et seq.; National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.; 36 C.F.R. §  215.20.
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Issuance by Forest Service of plans for timber sale action did not constitute a final agency action, as required for judicial review under the Administrative Procedure Act (APA); plans were general outline, and before any of the sales included in the plans could go forward, significant environmental analyses was required.  5 U.S.C.A. § §  551(13), 706(2)(A).
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For an action to be challenged under the Administrative Procedure Act (APA), it must constitute final agency action.  5 U.S.C.A. §  706(2)(A).
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Individual, who was member of environmental organization and founder of nonprofit corporation, was not party to administrative appeals filed by organization and corporation regarding timber sales proposed by Forest Service, under the NFMA and NEPA, and thus individual failed to exhaust administrative remedies on her NFMA and NEPA claims against Forest Service.  7 U.S.C.A. §  6912(e); Forest and Rangeland Renewable Resources Planning Act of 1974, §  2 et seq., as amended, 16 U.S.C.A. §  1600 et seq.; National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.
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Nonprofit organization failed to exhaust administrative remedies in its NEPA and NFMA claims, arising from proposed timber sale in national forest and failure by Forest Service to review programmatic environmental impact statement (EIS) at least once every five years, against Forest Service, as required for judicial review.  Forest and Rangeland Renewable Resources 
Planning Act of 1974, §  2 et seq., as amended, 16 U.S.C.A. §  1600 et seq.; National Environmental Policy Act of 1969, §  2 et seq., 42 U.S.C.A. §  4321 et seq.
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MEMORANDUM OF ORDER AND JUDGMENT
 
 BRIMMER, District Judge.

 Plaintiffs Biodiversity Associates, Friends of the Bow and Leila Bruno bring this suit against the Forest Service, the Regional Forester, and the Forest Supervisor challenging various timber sales on the Medicine Bow National Forest.   Intermountain Forest Association, Bighorn Lumber Company, and Louisiana Pacific Corporation were allowed to intervene as defendants on September 14, 2001.

 Plaintiffs' suit arises from their claims that Defendants have violated the National Forest Management Act, 16 U.S.C. §  1601 et seq., by failing to revise the Medicine Bow National Forest Plan and by utilizing a timber sale schedule not contemplated by the Plan;  that Defendants have violated the National Environmental Policy Act, *1277 42 U.S.C. §  4321 et seq., by failing to supplement the programmatic Environmental Impact Statement to account for new information and changed circumstances;  that Defendants have violated Section 327 of the Department of the Interior and Related Agencies Appropriations Act for Fiscal Year 2002 by failing to act expeditiously and in good faith, within the funding available, to revise the Medicine Bow National Forest Plan;  and that pursuant to the Administrative Procedure Act, 5 U.S.C. §  706(2)(A), the Court may set aside Defendants' actions which have been arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.

 Defendants and Intervenor Defendants contend that Section 327 forecloses challenges based on the staleness of the Medicine Bow National Forest Plan documents during fiscal year 2002;  that the Environmental Assessments for the challenged timber sale projects adequately address new information and changed circumstances pending the revision of the Medicine Bow National Forest Plan; that the United States Forest Service is meeting the Section 327 standards in its efforts to revise the Medicine Bow National Forest Plan;  and that Plaintiffs have failed to demonstrate entitlement to injunctive relief against the Jack Creek # 3 sale, on a balance of the equities.

 On July 17, 18, 19, 24 and 25, 2002, this Court conducted a hearing initially on Plaintiff's Motion for Preliminary Injunction.   At the close of proceedings on July 19, 2002, the parties stipulated and the Court so ordered that the matter before the Court should be merged with a trial on the merits. Fed.R.Civ.P. 65(a)(2).   Therefore, the Court now issues its findings of fact and conclusions of law and enters judgment.  Fed.R.Civ.P. 52(a), 58.   After hearing the issues presented at the hearing, considering the evidence, and being fully advised of the premises, the Court FINDS and ORDERS as follows:

Statement of Parties and Jurisdiction
 Plaintiff Biodiversity Associates is an incorporated non-profit organization based in Laramie, Wyoming, founded to garner increased protection for wildlands and native wildlife and their habitats in the Medicine Bow National Forest ("MBNF") and the Rocky Mountain Region.   Plaintiff Friends of the Bow is an unincorporated, non-profit organization based in Laramie, Wyoming, dedicated to the protection and restoration of the MBNF. Plaintiff Leila Bruno is a citizen of Wyoming and co-founder of Biodiversity Associates and a member of Friends of the Bow, who engages in numerous outdoor activities in the MBNF.

 Defendant United States Forest Service ("USFS") is a federal agency within the United States Department of Agriculture.   The Secretary of Agriculture has delegated to the USFS the responsibilities of protecting resources and properly managing uses and activities on National Forest System lands, including lands in the MBNF. The national headquarters of the USFS is located in Washington, DC. The headquarters for the Rocky Mountain Region of the USFS is located in Golden, Colorado.   The USFS headquarters for the MBNF is located in Laramie, Wyoming.

 Defendant United States Forest Service Rocky Mountain Regional Forester is a USFS official who is charged with overseeing USFS activities in the Rocky Mountain Region of the National Forest System, including the MBNF. The Regional Forester is responsible for supervising the revision of the MBNF's 1985 Forest Plan (the "Plan") and programmatic Environmental Impact Statement ("EIS"), as well as for issuing a timely revision of the Plan *1278 and EIS, among other duties.   The current Regional Forester is Rick Cables and his office is located in Golden, Colorado.

 Defendant United States Forest Service Medicine Bow National Forest Supervisor is an official of the USFS. The Forest Supervisor's responsibilities include supervising activities on the MBNF to ensure the protection of National Forest resources and comply with all applicable laws, regulations and Forest Service policies, among other duties.   The current MBNF Forest Supervisor is Mary Peterson and her office is located in Laramie, Wyoming.

 Intervenor Defendant Intermountain Forest Association ("IFA") is an Idaho non-profit corporation whose members are sawmills, loggers and related independent businesses that rely on national forest timber sales in the intermountain west for their livelihood.   Intervenor Defendant Bighorn Lumber Company ("Bighorn") is a Wyoming corporation that operates a sawmill in Laramie, Wyoming. Historically, more than half of Bighorn's federal timber supply has come from the MBNF. Bighorn also owns forest land adjacent to the MBNF that it claims is threatened by infestation of insects and disease and the spread of fire if these dangers are not controlled on the MBNF. Intervenor Defendant Louisiana Pacific Corporation is a Delaware corporation that operates a sawmill in Saratoga, Wyoming.   The USFS awarded Louisiana Pacific the Joe's Park timber sale, which was initially implicated in this suit.   Both Bighorn and Louisiana Pacific are members of IFA.

 The Court has jurisdiction over this controversy pursuant to the Administrative Procedure Act, 5 U.S.C. §  702 (right of review);  28 U.S.C. §  1331 (federal question);  28 U.S.C. §  2201 (declaratory relief); 28 U.S.C. §  2202 (injunctive relief);  and 28 U.S.C. §  1361 (mandamus). Venue is proper pursuant to 28 U.S.C. §  1391(e).

Statutory Background
 1. The National Forest Management Act

 [1] Pursuant to congressional mandate, national forests are administered under the National Forestry Management Act ("NFMA"), 16 U.S.C. §  1601 et seq.  "NFMA requires the Secretary of Agriculture to develop, maintain, and, as appropriate, revise land and resource management plans for units of the National Forest System."  Ohio Forestry Association, Inc. v. Sierra Club, 523 U.S. 726, 728, 118 S.Ct. 1665, 140 L.Ed.2d 921 (1998).

 [2] NFMA controls national forest management at two levels.   First, it requires the implementation of a forest plan, a broad, comprehensive document addressing forest policy and stewardship concerns.   See 16 U.S.C. §  1604(d);  36 C.F.R. §  219.10(b).  Forest plans are intended to "guide all natural resource management activities, including use of the land for outdoor recreation, range, timber, watershed, wildlife and fish, and wilderness.   In developing the plans, the Service must take both environmental and commercial goals into account."  Ohio Forestry, 523 U.S. at 729, 118 S.Ct. 1665 (citations omitted).   Second, after a forest plan is created, it is implemented through the consideration and adoption of individual forest projects. See 16 U.S.C. §  1604(i);  36 C.F.R. §  219.10(e).  These projects must be consistent with the forest plan.  Id.

 At issue in this case is NFMA's mandate that a forest plan "shall be revised ... from time to time when the Secretary finds conditions in a unit have significantly changed, but at least every fifteen years."  16 U.S.C. §  1604(f)(5).   It is undisputed that the current MBNF Plan is more than fifteen years old.   The statute is silent on the consequences of a failure to revise a plan within the fifteen year period.

 *1279 2. The National Environmental Policy Act

 [3][4] Both the forest plan and the implementing projects are subject to the requirements of the National Environmental Policy Act ("NEPA"). 42 U.S.C. § §  4321 et seq.  Under NEPA, federal agencies such as the USFS are required to analyze any "major federal action significantly affecting the quality of the human environment."  42 U.S.C. §  4332.   NEPA does not mandate a particular outcome in agency decisionmaking;  it merely requires agencies to observe procedures designed to ensure citizens and officials are informed and allowed to comment on agency action before decisions are made. See Environmental Defense Fund, Inc. v. Andrus, 619 F.2d 1368, 1374-78 (10th Cir.1980).  "Congress intended these 'action-forcing procedures' [in NEPA] merely to guarantee that agencies take a 'hard look' at the environmental consequences of proposed actions utilizing public comment and the best available scientific information."  Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1171 (10th Cir.1999).

 The primary tool for environmental analysis under NEPA is an environmental impact statement ("EIS").   An EIS is a detailed statement on: 
(i) the environmental impact of the proposed action, 
(ii) any adverse environmental effects which cannot be avoided should the proposal be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and 
(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented. 
  42 U.S.C. §  4332(2)(C).

 NEPA does not specifically address how to decide whether an EIS is required, but under regulations implemented by the Council for Environmental Quality ("CEQ"), agencies may conduct an environmental assessment ("EA") to determine if a proposed action has potentially significant environmental impacts.  40 C.F.R. § §  1501.4, 1508.9(a).  If not, a Finding of No Significant Impact ("FONSI") is issued, no EIS is necessary, and action may proceed.  Id.

 [5] To avoid redundancy and facilitate the completion of project-level EAs and EISs, agencies are allowed to piggy-back a portion of their analysis on the applicable findings of a programmatic EIS in a process called "tiering."  40 C.F.R. §  1508.28. The CEQ regulations define tiering as: 
[T]he coverage of general matters in broader environmental impact statements (such as national program or policy statements) with subsequent narrower statements or environmental analyses (such as regional or basinwide program statements or ultimately site-specific statements) incorporating by reference the general discussions and concentrating solely on the issues specific to the statement subsequently prepared. 
  Id. Agencies may tier information from a programmatic EIS to a project EIS or EA, or from an earlier EIS to a subsequent supplemental EIS or EA. Id. NEPA documents can only be tiered to another EIS, not to a Forest Plan. Muckleshoot Indian Tribe v. United States Forest Service, 177 F.3d 800, 810 (9th Cir.1999).

 [6] To ensure NEPA procedures are based on the "freshest" information, an agency is required to supplement NEPA documents when there are significant new *1280 circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts.  40 C.F.R. §  1502.9(c)(i) and (ii).  A supplemental EIS ("SEIS") is not necessarily required in every instance of altered federal action, new information or changed circumstances. Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373, 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989).

 [7][8][9][10] However, "if there remains 'major Federal actio[n]' to occur, and if the new information is sufficient to show that the remaining action will 'affec[t] the quality of the human environment' in a significant manner or to a significant extent not already considered, a supplemental EIS must be prepared."  Id. at 374, 109 S.Ct. 1851.   Agency decisions regarding the necessity of both initial and supplemental EISs are reviewed under the arbitrary and capricious standard.  Village of Los Ranchos De Albuquerque v. Marsh, 956 F.2d 970, 973 (10th Cir.1992).   A decision is arbitrary and capricious if: 
the agency ... relied on factors which Congress had not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise. 
  Lamb v. Thompson, 265 F.3d 1038, 1046 (10th Cir.2001) (quoting Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983)).   Courts may use injunctive relief to cure an agency's deficiencies in observing NEPA procedures.  Ross v. Fed. Highway Admin., 162 F.3d 1046, 1054 (10th Cir.1998).

 3. The Administrative Procedure Act

 The Administrative Procedure Act ("APA") imposes duties on courts reviewing agency actions in two important ways.   First, courts are required to "compel agency action unlawfully withheld or unreasonably delayed."  5 U.S.C. §  706(1).   Second, courts must "hold unlawful and set aside agency action" where such agency action is found to be "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law."  5 U.S.C. §  706(2).

 [11] Where appropriate, relief in the form of a mandatory injunction may issue under the APA. See Mt. Emmons Min. Co. v. Babbitt, 117 F.3d 1167, 1170 (10th Cir.1997).   Such extraordinary relief may issue only to cure "final agency action for which there is no other adequate remedy in court."  5 U.S.C. §  704.   Agency action is defined as including "the whole or part of an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or a failure to act."  5 U.S.C. §  551(13).

Findings of Fact
 I. The Medicine Bow National Forest

 1. The MBNF is located in Wyoming and contains approximately 1,100,000 acres of forest lands in Albany, Carbon, Converse, Natrona and Platte counties in separate areas including the Hayden Area, the Medicine Bow Mountains area, the Pole Mountain area, and the Laramie Peak area.   Administrative Record (hereinafter "AR"), Vol. 1 at 6, 46.

 2. The MBNF is largely composed of continuous forest cover in various stages of growth.  Transcript of Hearing Proceedings in Biodiversity Assoc., et al. v. U.S. Forest Service, et al., No. 01-CV-078-B (D.Wyo.) (hereinafter "Tr.") at 409, lines 13-20;  Exh. I-35.

 3. Roadless and wilderness areas combined comprise about 37% of the forest.  Tr. at 446, line 14--25.

 4. 55.3% of the wilderness on the MBNF is mature forest, and 54.2% of the roadless areas on the MBNF are in mature *1281 condition.   Tr. at 627, lines 15-18;  Tr. at 628, lines 14-16.

 5. The Supervisor's office, located in Laramie, Wyoming, provides oversight to the combined administrative unit of the Medicine Bow and Routt National Forests and Thunder Basin National Grassland in Wyoming and Colorado.   Tr. at 366 lines 5-17.

 II. The 1985 Medicine Bow National Forest Plan

 6. On November 20, 1985, Defendant USFS issued a Land and Resource Management Plan (the "Plan") for the MBNF. AR at 4.

 7. The purpose of the Plan was "to develop an overall strategy to guide management of the [MBNF] for the period 1986-1995 with projections to the year 2030."   AR at 1.

 8. The alternative which was chosen as the basis for the Plan decreased emphasis on timber harvesting and livestock grazing and increased emphasis on other resource values, including wildlife.   AR at 4-29.

 9. The Plan described the management situation on the MBNF;  the management direction proposed;  and the general management requirements, divided by resource, to attain the direction proposed.   The Plan also allocated the MBNF into management areas of differing resource emphasis with specific management requirements (prescriptions) to guide activities in each of those areas.   AR at 31--492.

 10. A final Environmental Impact Statement ("EIS") was issued in tandem with the Plan in November of 1985 pursuant to the requirements of NEPA. See AR at 493-2030.   The final EIS analyzed, among other things:  1) the impact of various alternative management strategies for the MBNF, including the one approved by the USFS in November 1985 (AR at 603-606);  2) the impact of managing the MBNF given an assumed maximum timber harvest level (the "allowable sale quantity" or "ASQ") (AR at 523);  and 3) the environmental impact of management, given the adoption of certain standards and guidelines (AR at 790- 965).

 11. Total acres analyzed in the EIS were 1,665,860.   AR at 497.

 12. Long term estimates of the physical, biological, economic and social impacts were considered in the decision to adopt the Plan. AR at 101-114. These estimates were disclosed in the EIS. AR at 493--2030.

 13. USFS has been implementing the Plan through various types of site-specific projects and activities, including timber sales, since its adoption in 1985 and continues to do so to this day.   It has continually monitored the effects of implementation of the Plan on the various resources of the MBNF and reported the results in annual monitoring reports.   AR at 2411--3645.

 14. The monitoring reports led to numerous amendments to the Plan, dealing with various issues arising during its implementation.   AR at 2031--2410. These amendments, where necessary, were accompanied by environmental analyses pursuant to NEPA. See, e.g., AR at 2229, 2250, 2272, 2294, 2316, 2379, 2394.

 15. The Plan contained a ten year timber sale schedule prefaced by the explanation that it was based on current conditions and information, that it might be modified during implementation as conditions change or new information became available, and that the degree of the modification would determine whether or not the Plan needed amendment.   AR at 422--433.   The Plan was amended several times during implementation to change the timber sale schedule.   See e.g., AR at 2055, 2061, 2228, 2247.

 *1282 16. As of the date of this Order, the USFS has not completed a revision of the 1985 MBNF Plan, nor has the USFS completed a supplement to the forest-wide, programmatic EIS that accompanied the 1985 MBNF Plan.

 III. The Joes Park, Jack Creek # 3, and Bird Creek Timber Sales

 17. The three timber sales challenged in this case are the Joes Park Timber Sale, the Jack Creek # 3 (JC3) Timber Sale, and the Bird Creek Timber Sale. AR at 4727-4874.

 18. The Bird Creek sale was advertised, but resulted in a rejection of all bids on May 3, 2001 and has not been readvertised or awarded.   The Joes Park Timber Sale is nearing completion and no injunctive relief is sought as to it.

 19. A final Environmental Assessment ("EA") for the Jack Creek Timber Sale was published in January 1999.  (AR at 4883--5034).   In July 1999, instructions were given to redo the economic analysis on the Jack Creek decision.   The economic analysis was redone and was included as part of the January 13, 2000 Decision Notice and Finding of No Significant Impact ("FONSI") for the Jack Creek Timber Sale. (AR at 5035--5050).   The MBNF Supervisor approved and authorized the Jack Creek project through this Decision Notice and FONSI.  Id. The EA indicated that the preferred alternative was not a major Federal action that would significantly affect the quality of the human environment, individually or cumulatively, and so the USFS did not need to prepare an EIS as the decision would not have a significant effect on the human environment.   AR at 5049.   The Jack Creek EA analyzed the impacts of both the JC3 and Joes Park timber sales.

 20. The JC3 Sale Decision Notice authorized the sale and logging of approximately 8.5 million board feet of sawtimber over 1,367 acres of public land on the MBNF in the Jack Creek area, including approximately 436 acres of clearcutting.   AR at 5036.   To conduct this logging, approximately seven miles of road construction or reconstruction work is necessary.   AR at 5037.

 21. The JC3 Timber Sale includes the construction or reconstruction of 3.5 miles of road, and the removal of 5.6 million board feet of timber through the logging of 540 acres (including 291 acres of clearcuts).   The JC3 Timber Sale contract was awarded to Bighorn Lumber Company.   AR at 5771-5784;  Tr. at 439.

 22. The Joes Park portion of the Jack Creek project includes the removal of 4.01 million board feet of timber through the logging of 514 acres (including 124 acres of clearcuts).   The Joes Park Timber Sale contract was awarded to Louisiana Pacific.   AR at 5720-5730;  Tr. at 438-439.

 23. The Jack Creek EA tiered its analysis to the 1985 forest-wide EIS, pursuant to NEPA. AR at 5049.   As a result of this tiering, the Jack Creek EA's economic analysis (AR at 5044);  definition of key terms concerning wildlife diversity (AR at 4927);  standards and guidelines shaping timber sale design (AR at 4929)(concerning old growth standards);  and the "Purpose and Need" statement arise directly out of the 1985 MBNF Plan. (AR at 5039).   The JC3 Timber Sale was to be implemented to achieve the desired conditions described in the 1985 MBNF Plan. AR at 5035, 5039.

 24. The USFS prepared an EA for the White Swan/Holmes Timber sale and Watershed Improvement Projects dated March 1996.   AR at 4548.   The USFS issued a FONSI and Decision Notice for the White Swan/Holmes Timber Sale and Watershed Improvement Projects on March 29, 1996.   AR at 4534.   The White Swan/Holmes EA and Decision Notice proposed *1283 and analyzed units which make up the Bird Creek sale at issue here.   A final EA on the Fall Creek/Bird Creek Timber Sale was published in July of 1997.  (AR at 4727).   A Decision Notice and FONSI on this sale was issued on April 8, 1998.   AR at 4875-4887. The EA indicated that the preferred alternative was not a major Federal action that would significantly affect the quality of the human environment, individually or cumulatively, and so the USFS did not need to prepare an EIS as the decision would not have a significant effect on the human environment.   AR at 4885.

 25. The Fall Creek/Bird Creek Timber Sale Decision Notice authorized logging of approximately 4.072 million board feet of timber across 1,451 acres of public land on the MBNF, as well as the construction of 3.6 miles of new roads and the reconstruction of 15.8 miles of roads to facilitate this timber sale. AR at 4875-4887.

 26. The Fall Creek/Bird Creek Timber Sales EA tiered its analysis to the 1985 forest-wide EIS, pursuant to NEPA. AR at 4728.   As a result of this tiering, the Fall Creek/Bird Creek Timber Sales EA's general impacts (AR at 4785); economic and social analysis (AR at 4814);  and standards and guidelines shaping timber sale design (AR at 4929)(concerning hiding cover standards for big game)(AR at 4802) (concerning old growth and wildlife habitat standards) arise directly out of the 1985 MBNF Plan.

 27. In an administrative appeal of the Jack Creek Timber Sale decision in 2000, it was alleged that the timber sale would contribute to an unsustainable harvest level on the MBNF. AR at 5437-5450.   USFS replied: 
Sustainability is determined at the Forest Planning level ... Until the Forest Plan is amended or revised, utilizing full public participation and disclosure, there is no scientific or legal basis for any other "sustainable harvest" figure. 
  AR at 5515-5516.

 USFS replied similarly to a 1999 appeal of the Jack Creek sale ("Reassessment of the suitable timber base is a Forest Plan issue, and is beyond the scope of this analysis")(AR at 5386), and to a 1998 appeal of the Fall Creek/Bird Creek Timber Sale. AR at 5230.

 28. The Jack Creek EA and the Fall Creek/Bird Creek EA discuss forest fragmentation, although neither EA analyzes the effects of fragmentation forest-wide.   The absence of such information in those EAs was discussed at the preliminary injunction hearing.   See testimony of Dr. William Baker, Tr. at 222-223, 230-231, 236-237, 249-250;  testimony of Erik Molvar, Tr. at 313; testimony of Mary Peterson, Tr. at 518.   Scientific concern over forest fragmentation only developed after the 1985 MBNF Plan EIS was completed, and consequently, that EIS does not consider the effects of forest fragmentation. See generally testimony of Dr. Baker, Tr. 196-216.

 29. The Jack Creek EA and the Fall Creek/Bird Creek EA consider the impacts of these timber sales on sensitive species and reach conclusions about the impact of the proposed actions on forest-wide populations of sensitive species.   AR at 5688, 5614.   Forest-wide population data is an issue to be dealt with at the MBNF Plan level, not by a site specific EA. Tr. at 518-519.   See testimony of Jeff Kessler, Tr. at 83-84 (MBNF concludes adverse impacts to individuals but not to population as a whole, though MBNF has no data on population as a whole).   No forest-wide analysis of the effect of these timber sales is found in the 1985 MBNF Plan EIS to which the EA tiers.

 30. Jack Creek EA and the Fall Creek/Bird Creek EA consider the impact of *1284 these timber sales on threatened or candidate species, but do not supply data on forest-wide threatened or candidate species protected by the Endangered Species Act (ESA).   EAs conclude that there will be no impact from the proposed actions on populations of threatened or candidate species forest-wide.   AR at 5688;  AR at 5614.   No forest-wide analysis of the effect of these timber sales is found in the 1985 MBNF Plan EIS to which the EA tiers.

 IV. Occurances Since the Adoption of the 1985 Forest Plan

 31. The administrative record and the evidence presented at the hearing demonstrate that since the completion of the MBNF Plan and Plan EIS, several things have occurred:

 a. Special Review Team. In March 1990, the MBNF Regional Forester convened a Special Review Team ("SRT") of recognized experts to review the implementation of the 1985 MBNF Plan and generally to offer advice on the administration of the MBNF. After visiting the MBNF and meeting with a wide variety of interested parties, including timber industry officials and plaintiffs, the SRT issued a report.   AR at 3900-3956.

 In its May 1990 Report, the Summary of Conclusions stated: 
We find that there are several significant problem areas in the administration of the MBNF. Most of these problem areas derive from an emphasis on the production of commercial wood products.   The priority on timber production has driven, and drives, much of the Forest plan and the implementation of the plan. 
We emphasize that this is not a situation unique to the MBNF. In our experience, an emphasis on timber production drives the basic decision-making processes in most National Forests in the western US. In that sense, while we view the problems here to be substantial, the administration of the MBNF is similar to that which prevails in most western National Forests. 
This report will identify a number of problem areas.   Importantly, the Forest Supervisor and his staff are already developing programs in response to several of these concerns.   These actions are highly constructive and are evidence of changing policies in this National Forest.   This changing set of attitudes in the MBNF was mentioned favorably by several witnesses. 
We do not, in this report, make recommendations as to whether the existing Plan must be amended or revised.   Many of these problem areas can be addressed by other means, including fuller implementation of the existing Plan and the development of administrative policies not rising to the level of Plan amendments.   Further, in the interest of administrative flexibility, we think it appropriate that procedural methods of addressing the problem areas we raise should be left to the discretion of the Forest Supervisor. 
AR at 3904.

 b. Timber Supply and Demand Study.   On October 22, 1991, in the wake of the Special Review Team Report, the MBNF Forest Supervisor issued a document entitled "A Direction for the '90s."   In that 1991 document, the Forest Supervisor acknowledged there was a "need to look more carefully at the amount of timber harvest, to determine if the amount is sustainable and if it meets the Standards and Guidelines in the Forest Plan." AR at 3892.   The Forest Supervisor spoke of a "timber supply and demand study" ("TSDS") which would calculate timber sales between 1991 and 2015 based on Forest Plan Standards and Guidelines.   AR at 3889.

 *1285 The Forest Supervisor stated that "[i]f this timber supply study indicates timber harvest levels should be changed, we will consider amending the Forest Plan, evaluating a full range of alternatives using the National Environmental Policy Act process, and involving the public in all phases."   AR at 3889.   The purpose of the study was to "help determine if there has been a change in conditions or if new information is now available that would lead to a change in the Forest Plan." AR at 4037.

 The TSDS was initiated in or around 1989.   The TSDS evaluated available sawtimber supply by selecting "[c]utting units entirely consistent with the [1985] Forest Plan" and "designed and selected to harvest the maximum amount of timber...." AR at 3894.

 The MBNF halted the TSDS in or around January 1992.   Forest Plan Revision Meeting and Forest Supervisor's Address (Jan. 8, 1993), at 5, Plaintiffs' Trial Exhibit 19.   Before being halted, the Study had been completed on about 60% of watersheds on the MBNF. Id.

 While incomplete, the TSDS indicated that the allowable sale quantity ("ASQ")  (which is an estimate or projection of timber that can be harvested annually or over some period of time for the forest, but which is not a figure that the USFS is required to meet (Tr. at 502, 505)) calculated in the 1985 Forest Plan, which informed the standards and guidelines for management of the Forest, was too high.  Id. The TSDS indicated that the ASQ should have been 7 to 11 million board feet, not 28 million.  Id. at 6. Testimony offered at trial supports this conclusion.   Testimony of Mary H. Peterson, Tr. at 405-407;  AR at 12.

 The MBNF halted work on the TSDS because the complexities involved with the study and the amount of time and money that it would take to complete the TSDS would be better directed to the Plan revision.   Plaintiffs' Ex. 19 at p. 5.

 Even though the ASQ in the 1985 MBNF Plan was found to be high, the TSDS was halted, and the Plan has not yet been revised as of this Order, the evidence shows that the actual amount of timber sold on the MBNF since 1994 has been significantly below the ASQ in the 1985 Plan and also below the 7--11 million board feet ASQ projected by the incomplete TSDS. Tr. at 407, Government Ex. H. Between 1994 and 2001, the actual volume of timber sold has averaged 4.8 million board feet per year.  Id.

 c. Forest Fragmentation.   Since the adoption of the MBNF Plan in 1985, virtually the entire science of landscape ecology and the concept of fragmentation has arisen.   See Baker, Landscape Structure Measurements for Watersheds in the Medicine Bow National Forest Using GIS Analysis (Dec. 29, 1994), AR at 6072-6268;  Reed et al., Fragmentation of Forested Rocky Mountain Landscape (1994), AR at 6062-6070;  Tr. 196-216.   Dr. Baker's "Landscape" report concludes that there is a current and serious deficit in mature and old growth interior forest that was caused by, and is not likely to be remedied by, clear-cutting.   See, e.g., Baker, Landscape Structure Measurements for Watersheds in the MBNF, AR at 6076;  see also Testimony of Dr. Baker, Tr. at 233 (describing his 1994 report).

 The existence, and impacts, of fragmentation at a forest-wide level are not addressed in the 1985 Plan, or the accompanying EIS. The Administrative Record contains no evidence that the USFS has attempted to analyze forest fragmentation at a forest-wide level.

 Dr. Baker, a landscape ecology expert who has studied fragmentation on the MBNF, testified that the 1985 Plan and forest-wide programmatic EIS were "antiquated" *1286 and "badly out of date" in their approach to fragmentation.   Tr. at 215, 249.   Dr. Baker testified regarding new information that has arisen since the 1985 MBNF, including the extent to which:  (a) the MBNF is fragmented from logging as well as roads (Tr. at 210- 212);  (b) protecting small patches of old-growth (as considered in the 1985 MBNF Plan) is useful in preserving species that rely on interior forest (Tr. at 221-222);  (c) aggregating harvests might be a way to reduce the impacts of fragmentation (Tr. at 245-246);  and (d) high-contrast edge may be detrimental to biodiversity across the forest.   Tr. at 249.

 Dr. Baker testified that if a forest plan contained information on landscape scale issues, then project level analyses could incorporate that information;  otherwise, landscape ecology and fragmentation concerns cannot be addressed by looking at a site-specific, project level analysis.   Tr. at 219- 221.

 However, the EAs for the Timber Sales at issue in this case considered Dr. Baker's works, and thus considered forest wide concerns in implementation of these site specific projects.   See Infra.

 d. Sensitive Species.   The USFS's Rocky Mountain Region--the administrative Region of which the MBNF is a part--first promulgated a sensitive species policy and issued a sensitive species list in 1993, and revised them in 1994. AR at 3863-3878.   This list contains about 79 plants and 87 animals that occur in the region.   Of these, 5 plants and 34 animals occur on the MBNF.

 The Administrative Record contains no evidence that the MBNF has undertaken surveys or headcounts of sensitive species on a systematic, forest-wide basis since the adoption of the sensitive species list.   See Testimony of Mary Peterson, Tr. at 500, 502 (admitting MBNF has no headcounts of sensitive species across the Forest as a whole);  Tr. at 501 (population data for sensitive species is the kind of data collected during a Plan revision); testimony of Jeff Kessler, Tr. at 83-84 (while MBNF concludes adverse impacts to individuals, but not to population as a whole, MBNF has no data on population as a whole);  testimony of Erik M. Molvar, Tr. at 325-326 (with few exceptions, MBNF possessed no population data on any of the sensitive species or management indicator species except for those which were game species that were tracked by the Wyoming Game & Fish Department).

 e. Threatened, endangered, and candidate species.   Since the adoption of the 1985 MBNF Plan and the accompanying programmatic EIS, the U.S. Fish and Wildlife Service has designated as threatened or as candidate species several species for which habitat occurs on the MBNF. These include the lynx (threatened), 65 Fed.Reg. 16052 (Mar. 24, 2000), Prebles meadow jumping mouse (threatened), 63 Fed.Reg. 26517 (May 13, 1998), and the boreal toad (candidate), 60 Fed.Reg. 15281 (March 23, 1995).   See also AR at 3571.

 V. Pre-1999 Efforts to Revise the Plan

 32. The USFS requested that the 1985 MBNF Plan be scheduled for revision beginning in Fiscal year 1993.   AR at 4490.

 33. In early 1995, the MBNF, Thunder Basin National Grassland and Routt National Forest were administratively combined.   Tr. at 367.

 34. At that time, both the Routt and MBNF plans were undergoing revision.  Tr. at 125.   Since the Routt plan was older (approved in 1983) and closer to completion, and there were limited financial and human resources to complete both revisions, the MBNF Plan revision was deferred until the Routt plan could be completed.   Tr. at 3678-68, AR at 3319-3320.

 *1287 35. The 1997 Routt Revised Land and Resource Management Plan as analyzed in the Final Environmental Impact Statement was approved in early 1998.   Tr. at 373.

 36. The Notice of Intent ("NOI") to revise the land and resource management plans for all ten units of the Northern Great Plains planning effort, including the Thunder Basin, was published in 1997.   AR at 4526-4530.

 37. A Record of Decision for the Thunder Basin Land and Resource Management Plan--2001 Revision was approved in July 2002.   Tr. at 373.

 38. In fiscal year 1998, Congress curtailed funding for National Forests and National Grasslands plan revision processes that had not already issued a NOI to revise.   AR at 3882.

 39. The MBNF had not yet published an NOI to revise.   Tr. at 372.

 VI. Post-1999 Efforts to Revise the Plan

 40. In Fiscal Year 1999, Congress authorized funding for new forest plan revisions or new grassland plan revisions, and an updated Purpose and Need Planning Criteria was completed in 1999.   AR at 5894--5914.

 41. A NOI to revise the MBNF Land and Resource Management Plan was published in the Federal Register in 1999.   Tr. at 376.

 42. The fifteen year anniversary date of the MBNF Plan was November 20, 2000.  16 U.S.C. §  1604(f)(5).

 43. The Forest Service is currently revising the MBNF Plan. AR at 5960.

 44. The USFS expects to publish a draft environmental impact statement by the end of calendar year 2002, and expects to be finished with the MBNF Plan revision by late 2003.   Tr. at 386;  Jan. 10, 2002 Decl. of Lynn Jackson at ¶  2.

 45. Prior to November 2000, a number of milestones in the Plan revision process were completed:  1) soil surveys;  2) reasonable and foreseeable oil and gas development reports;  3) wild and scenic river eligibility identification;  4) special interest area identification;  5) draft economic assessments;  6) mineral resource survey by the Wyoming Geological survey;  7) watershed assessment of equivalent clearcut acres;  8) timber yield tables;  9) geographic area existing condition reports;  10) completion of draft historic range of variability report;  11) completion of market demand analysis;  12) completion of timber suitability coverage;  13) recreation summer ROS;  14) range capability assessment;  15) roadless area inventory;  16) scenery management system GIS layers;  17) publication of a NOI to revise the Plan and public open houses;  18) updated purpose and need;  and 19) completed a Memorandum of Understanding with Wyoming conservation districts.   Tr. at 375- 377;  Govt. Ex. A.

 46. The following are some major activities that were initiated and accomplished after November, 2000:  1) Analysis of the Management Situation (Spring 2001);  2) public presentation of baseline assessment reports (April 2001);  3) three field trips to sites on the MBNF were held with the public to discuss major revision issues (September 7, 2001);  4) eight public meetings were held in communities in and around the MBNF to validate issues, the need to change the MBNF Plan, and to discuss six draft alternatives (November--December 2001).   The public was so interested in meeting with the USFS that they asked for four more meetings than the four originally scheduled and asked for a time extension to facilitate public comments on the draft alternatives.  Declaration of Lynn Jackson at 7-8;  Govt. Ex. B.

 47. The USFS has been very responsive to its cooperators and the public in the *1288 revision process, and has undertaken such actions as scheduling public meetings in response to requests, incorporating and utilizing public comment, and operating a public website.   Tr. at 565.

 48. The USFS also obtained a large degree of public input in developing the alternatives for the plan EIS. Tr. at 387.

 49. Since September of 2001, a number of tasks related to plan revision have been accomplished, including the initiation of two new assessment reports, holding fourteen public meetings, and obtaining regional forester review and approval of the range of alternatives.   Tr. at 379-380;  Govt. Ex. C.

 50. The USFS has re-allocated resources and trimmed expenses to obtain sufficient funds for the forest planning effort in fiscal year 2002.   Tr. at 381-382;  Govt. Ex. D.

 51. The funding for the MBNF Plan revision has almost doubled from the years 1999 and 2000 to 2001 and 2002.   Tr. at 384;  Pl.Ex. 22.

 52. Since January of 2001, five permanent staff members have been added to the planning interdisciplinary team.   Tr. at 384.

 53. The USFS has developed a schedule with proposed deadlines to meet a fall, 2003 deadline for issuance of the final revised plan, record of decision, and EIS. Tr. at 388-389;  Govt. Ex. E.

 54. The MBNF Plan revision process is a complex process which typically takes four to five years to complete.   Tr. at 389-390.

 55. Revision of the Plan has been delayed numerous times since it was first announced that it would be completed in 1995.   See Forest Plan Revision Work Plan (Dec. 29, 1992) at 8, Pls' Ex. 43D, 43E, 43G-Q;  Forest Plan Revision Meeting and Forest Supervisor's Address (Jan. 8, 1993), at 2-3, Pls' Ex. 19; AR at 3146, 3249, 5490 (all showing various difficulties with the revision, as well as the gradual progression of a later and later deadline for the completion of the revision).   The inability to complete the MBNF Plan revision before November of 2000 stemmed in part from a lack of funding and the complication of consolidating two forests and creating a separate plan for the Thunder Basin Grassland.   Tr. at 399-400.

 56. The USFS is on schedule to issue a final revised plan by fall 2003.   Tr. at 398.

 VII. Congressional Action

 57. As of April, 2002, only 12 National Forests out of 127 had completed their Plan revisions.   Report to the House & Senate Committees on Appropriations on Forest Service Land and Resource Planning, The Status of Activities, USDA Forest Service 31 January 2002 at 7, attached as Ex. 2 to Defendants' Notice to the Court dated April 18, 2002.

 58. As of October 1, 2001, 39 of the Forest units were in some stage of the revision process, and as of April, 2002, approximately 110 plans would not be completed by the statutory 15 year deadline.   Report to the House & Senate Committees on Appropriations on Forest Service Land and Resource Planning, The Status of Activities, USDA Forest Service 31 January 2002 at 3, 7-12, annexed to Defendants' Notice to the Court dated April 18, 2002.

 59. Congress responded to the delay in completing forest plans by enacting Section 327 of the Department of the Interior and Related Agencies Appropriations Act, 2002, Pub.L. No. 107-63, 115 Stat. 414 (Nov. 5, 2001) (hereinafter, "Section 327").

 VIII. Fragmentation and the Jack Creek Timber Sale

 60. The purpose and need of the JC3 timber sale was to improve vegetative diversity, improve forest health, provide timber *1289 to meet public demand, integrated pest management, watershed restoration, and big game security.   Tr. at 421-422.

 61. The USFS considered three alternatives before deciding how to proceed with the JC3 timber sale, and chose the alternative that best met the purposes and needs.   Tr. at 422-423.

 62. The Jack Creek EA noted that several commenters had raised a concern about the effects of the proposed sale on fragmentation, and that the issue had been used to develop alternatives.   AR at 4900-01.

 63. The fragmentation issue was framed in terms of a shortage of undeveloped areas on the forest, an abundance of heavily roaded and cut areas, and concern for the decline in aspen in the vicinity.   AR at 4901.

 64. The Jack Creek EA analyzed the forest fragmentation expected to result from the proposed action, noting that the USFS planned to concentrate harvest units in seven areas that had past timber sale entries.   AR at 4902;  Tr. at 423.

 65. Moreover, clearcutting and overstory removal harvest methods would be used to maintain and promote aspen in the vicinity.   AR at 4902;  Tr. at 422-423.

 66. The Jack Creek EA also analyzed the amount of road construction, re-construction, and temporary construction that would be needed.  Id.

 67. The Jack Creek EA noted certain planned mitigation measures, such as closing the road after the sale to restrict vehicle use.  Id.

 68 To reduce fragmentation, the MBNF staff is working towards reducing the amount of roads in the forest.   Tr. at 420.

 69. The JC3 sale will rely mostly on road re-construction, instead of new road construction, and all of the new road construction will be closed after the harvest.   Tr. at 488, 605, 607.

 70. The Jack Creek EA also noted that under the proposed action, commercial thinning will be done to maintain potential Northern goshawk habitat, as well as improve forest resiliency to insects and disease, and increase tree growth. AR at 4902;  Tr. at 423.

 71. The Jack Creek EA noted that harvesting would be used over a series of entries to consolidate areas fragmented by past clear-cutting, and would also reduce the spread of dwarf mistletoe.   AR at 5047.

 72. In the Jack Creek area, the lodgepole pine stands are very heavily infected with mistletoe, and they are at the age where regeneration, through a system of clearcut harvesting, is the appropriate course of action to take in order to end up with a more contiguous young stand of healthy trees, that will grow all together into a stand of mature trees.   Tr. at 488-489.

 73. The proposed timber harvest will also maintain blocks of mature trees and create blocks of young trees, so as to create a "mosaic" to provide habitat needs for various forms of wildlife and plant species, including goshawks.  Id.

 74. The JC3 sale was intended to help reduce the fragmentation that already existed in the area through past harvest activities and road building.   Tr. at 424.

 75. The Jack Creek EA explained that "[i]n keeping with the concepts of Forest Plan implementation and ecosystem management, the Forest Service completed an ecosystem analysis within the Jack Creek sixth-level watershed."   AR at 4892.

 76. The Jack Creek EA goes on to note that during the 1995--1997 field seasons, the USFS conducted extensive field surveys *1290 of existing conditions in certain areas.  Id.

 77. The Jack Creek EA compared historical conditions to existing and desired conditions, and identified projects, including the planned timber sales analyzed in the Jack Creek EA, that would move the area toward its desired condition.  Id.

 78. The comments of Biodiversity Associates and the concerns of the public regarding fragmentation and road-building were addressed by the USFS. Tr. at 423-424;  AR at 5011.

 79. The USFS is not allowing timber sales in roadless areas or wilderness areas, which comprise about 37 percent of the MBNF, pending completion of the revised Plan. Tr. at 446-447, 530.

 80. The Jack Creek EA noted that the Jack Creek analysis area was considered to be a fragmented ecosystem because of past clear-cutting and road-building. Tr. at 484, lines 16-20.

 81. The JC3 timber sale incorporated by reference much of Dr. Baker's work, and the USFS considered Dr. Baker's recommendations for restoration of a fragmented ecosystem, and designed the JC3 sale to address Dr. Baker's recommendations.   Tr. at 429, 484.

 82. Dr. Baker's paper was prepared after the 1985 MBNF Plan. Tr. at 429.

 83. Dr. Baker did not provide comments on the Jack Creek EA. Tr. at 271.

 84. Pursuant to the guidance of the Multiple Use Sustained Yield Act, the USFS is to manage national forests for multiple uses, including timber harvesting, and in a manner that ensures the forest is not harmed or detracted from the productivity of the land.   Tr. at 401.

 85. The JC3 timber sale will cause some short-term impacts to mature forest to eventually result in longer-term benefits for the MBNF. Tr. at 485.   The Jack Creek EA noted that "[t]o better emulate pre-settlement vegetation patterns and patch size, harvest units have been concentrated in seven areas that have already had past timber sale entries to consolidate and/or begin creating larger stands of trees with similar species, makeup, age, and structures."   AR at 4902.

 86. In designing the JC3 Timber Sale, the USFS relied upon a field review conducted by scientists and research wildlife biologists from the University of Wyoming Zoology Department and the Forest Sciences Lab in Laramie, Wyoming.  AR at 5011.   The USFS did this to get feedback about how the Tie Camp project addressed issues such as wildlife habitats, fragmentation, watersheds, roads, and roadless areas and how harvest could be designed to lessen impacts.  Id.

 87. During the meetings between the USFS and these scientists and biologists, the scientists agreed that, on a broader scale, "in a managed forest it was good to clump new harvest with old.   By doing so, larger patches of homogenous forested vegetation in younger age classes would be created [sic].   As these patches regenerate and mature over time, they will provide larger blocks of habitat in the future.   Also by aggregating cutting units into smaller areas, fewer new roads would be needed and more areas of existing mature and old forest would be avoided and not be disturbed during this entry, thus providing habitat that would contribute to the immediate needs of some species such as the pine marten and boreal owl ...." Id.

 88. The Jack Creek EA explained that "these considerations provide the rationale, and were incorporated into the design of the Jack Creek Timber Sale." Id.

 89. In Dr. Baker's 1994 final report, he recommended that silvicultural practices could be used "to decrease the impacts of future timber harvesting on landscape, *1291 structure, and even to a limited extent, to remedy some past effects."   AR at 6123.

 90. Dr. Baker's report explained that "aggregation of cutting units has been proposed as an effective silvicultural technique to decrease the effect of fragmentation when clearcutting (Li et al.1993).   Using this approach, individual small cuts are placed sequentially so that a larger final patch is produced.   This will decrease the overall fragmentation by cuts only if cutting units are concentrated in one area and other areas are left uncut to perpetuate interior habitat.   An added benefit of the aggregation is a decrease in the length and density of necessary roads."   Tr. at 6123-24.

 91. Dr. Baker also advanced a protection approach which would limit cutting in the landscape.   Tr. at 6121-23.

 92. Dr. Baker's 1994 report recommended that fragmentation "[a]nalysis should include, as a matter of course, an assessment of the amount of interior habitat in old forest (by cover type) and the total area clearcut, cumulative area clearcut, and area affected by clearcuts and roads (e.g., Figs.7, 8) under each alternative."   AR at 6126.

 93. The Biological Evaluation ("BE") for the Jack Creek Timber Sale discussed Baker's definition of fragmentation as a decrease in interior habitat and an increase in patch density and perimeter.   AR at 5680.   The BE references Baker's 1994 paper, including his stated approaches to counter fragmentation and restore the landscape to its range of natural variability in a managed forest.   AR at 5680.

 94. The USFS followed Dr. Baker's recommended analytical approach. First, the Jack Creek analysis incorporates the Baker report which assesses the amount of interior habitat in each of 96 biological diversity analysis units ("BDU's") forestwide.   AR at 5679-82, 6079. The JC3 area corresponds to BDU 13.   AR at 6192;  Tr. at 289.   The JC3 Timber Sale falls within the north end of BDU 13. Compare AR at 6141, 6192 to AR at 4893-94.   Based upon Baker's analysis, there is little interior old growth or pre-1850 forest in the JC3 area.   AR at 6201, 6212.   The Baker report also assesses the amount of interior forest in the Jack Creek area by cover type.  Id. at 6172.   There are only zero to 62 acres of interior lodgepole pine forest in BDU 13, depending upon the depth of edge influence assumed from existing openings.   AR at 6172.

 95. Second, the JC3 EA displays the total area clearcut.   AR at 4966.  Third, the EA shows the cumulative area clearcut in map and tabular form indicating total acreage of past clearcuts.   AR at 4955(map);  4961-62 (tables).   Finally, the map shows the area affected by clearcuts and roads.

 96. Dr. Baker testified that he did not know how large a patch size is needed to provide interior forest, although he thought a 100 acre circle would not be enough, as it would have to be "a very large area" to be ecologically significant.   Tr. at 273-275.   None of the proposed harvest units exceed 40 acres.   See AR at 4905;  Ex. I-33. Dr. Baker testified that his 1994 paper did not estimate the influence of roads on interior habitat and he did not offer an estimate of how much the roads in the JC3 sale area affect interior habitat. Tr. at 284-285.   Dr. Baker testified that three one-third mile segments of new road built off an existing road would have less effect on interior forest than one new segment a mile long.   Tr. at 282, 286.   The new road construction in the JC3 sale is approximately 0.6 in three segments.   AR at 5777.

 IX. Clear-cutting and Sustainability

 97. The National Forest Management Act, 16 U.S.C. §  1601 et seq.  ("NFMA"), *1292 allows for clear-cutting, with the largest clear-cut allowed being 40 acres.   Tr. at 411.

 98. Clear-cutting is a harvest method that improves forest health by removing overstory that would create more mistletoe for a lodgepole pine stand.   Tr. at 412-413.

 99. The Jack Creek EA noted that moderate to high levels of dwarf mistletoe are present in 28% of the lodgepole pine strands within the Jack Creek analysis area, and there is a need to reduce the spread of this parasitic plant to improve and promote tree health and growth.   Mistletoe deforms trees, causes rot, and weakens the tree so that it is more susceptible to insects and disease.   AR at 4898.

 100. Lodgepole pine generally regenerates in a very dense manner.   Tr. at 417.

 101. On the MBNF, lodgepole pine, spruce, and fir regenerate naturally.   Tr. at 417.

 102. While there are negative short-term visual impacts from clear-cutting, the trees in the MBNF regenerate and quickly create new, young, healthy forest.   Tr. at 431, 433.

 103. The long-term benefits of clear-cutting include reducing fuels for fire, forest health, and providing wood fiber for the nation in a manner that is ecologically sustainable.   Tr. at 431.

 104. Between 1994 and 2001, the USFS sold an average of 4.8 million board feet of timber per year from the MBNF. The MBNF is growing more than 4.8 million board feet per year.   Tr. at 407, 433.

 105. The unfinished TSDS stated that a sustainable harvest of timber on the forest (ASQ) would be about 7 million board feet per year.   Tr. at 406-407.

 106. The ASQ is set below Long Term Sustained Yield Capacity because of constraints other than the physical ability of trees to grow.   Tr. at 527-529.

 107. The Record of Decision to the 1985 plan noted that a schedule of timber sales for 1986 through 1995 was described in the attached Appendix A, and that the schedule was based on "current conditions and information and, if these conditions change or new information becomes available, the timber sales may be modified.... The exact amount of timber and the site-specific design and effects of these sales will be determined during project planning."   AR at 12.

 108. Current harvesting on the MBNF is within sustained yield.   Tr. at 432-433.

 109. The determination was made that implementation of the JC3 timber sale would not exceed the forest's sustained yield capacity.   AR at 4986, 5005.

 110. As to the JC3 sales, the issue of sustainability was briefly addressed in the Jack Creek EA, in response to comments.   AR at 4986.

 X. Sensitive Species and the Jack Creek Timber Sale

 111. The Decision Notice and FONSI for the Jack Creek sale found that an EIS was not required for the sale.   AR at 5049.

 112. A sensitive species is a species on the regional forester's list, and for which one does not want to manipulate their habitat to where it would cause viability concern or a trend toward listing.   Tr. at 496.

 113. In BEs, the biologists take into consideration site-specific information that they know about the project area, surveys for sensitive species in those areas, and, if they do not find the species in the area, the biologists make assumptions about the effect on their habitat if the species come into the area, and the mitigation that can be provided to ensure they are not harmed. Tr. at 499.

 *1293 114. The BE for Listed and Sensitive Reptile, Bird, Mammal and Plant Species for the Jack Creek sale concluded that the sale may affect individuals of sensitive species, but would not result in a loss of viability across the forest.   Tr. at 496;  AR at 5688.

 115. The BE for the Jack Creek sale noted that there are no threatened, endangered, candidate, or other sensitive reptile species occurring in the proposed project area.   AR at 5670.

 116. The BE for the Proposed Jack Creek Timber Sale concluded that "the proposed action and the action alternatives to the proposed action may adversely impact individuals, but are not likely to result in a loss of viability on the Planning Area or cause a trend to federal listing or loss of species viability rangewide."   AR at 6297.

 117. The BE for the Jack creek sale analyzed the direct and indirect effects of the proposed sale on a number of species.   AR at Vol. 14 at 5673--5676.

 118. The BE for the Jack Creek sale also evaluated the habitat needs, distribution, and ecological needs for threatened, endangered, and sensitive species, including the Clustered Lady's-slipper, and found there were no known populations of the Clustered Lady's slipper in the analysis area.   AR at 5700, 5712.

 119. The BE for the Jack Creek sale also noted that goshawk/raptor surveys were conducted in the analysis area, nests were located, and all known nest locations were protected in the design of the alternatives and the proposed action.   AR at 5704.

 120. The BE for the Jack Creek sale notes that goshawk/raptor inventories have been conducted in the project area watersheds, and there are no known nests in the vicinity of any of the cutting units associated with the proposed action or any of the action alternatives.   AR at 5684.

 121. The BE for the Jack Creek sale noted that harvest of mature lodge-pole pine forest in the proposed action may impact individuals of certain species, including goshawks and Clustered Lady's-slipper, but the harvesting was not likely to result in a loss of viability on the Planning Area, nor cause a trend to federal listing or a loss of species viability rangewide.   AR at 5689.

 122. The USFS protects goshawks or Clustered-Lady's-slippers that are inventoried and recorded in an area.   Tr. at 500.

 123. At the pre-operations meeting for the JC3 sale, the USFS and the purchaser and the purchaser's employees would discuss which sensitive species the employees are to be aware of on the ground, and that operations must stop if a species is found.   Tr. at 570.

 124. The timber sale contract for the JC3 has a provision that sets up protective measures for the habitat of threatened, endangered, and sensitive species on the timber sale area.   Tr. at 572-573;  Govt. Ex. P.

 125. The contract provision states that as the JC3 sale goes forward, if species are located that were not present previously, the USFS may cancel or unilaterally modify the timber sale contract.   Tr. at 573;  Govt. Ex. P.

 126. The BE for the Jack Creek sale noted that direct or indirect effects of the timber sale would be negligible on the habitat of the pine marten and the golden-crowned kinglet, as no spruce-fir (i.e. these species' primary habitat) would be harvested.   AR at 5674.

 127. Pine martens generally use old spruce-fir and lodgepole pine forest.  The most vital habitat areas for this species are spruce-fir stands at higher elevation in the southern part of watershed.   Spruce-fir makes up only twenty-five percent of the *1294 forest area in the watersheds, and no spruce-fir would be harvested in the JC3 sale. AR at 4958.

 128. Harvest of mature lodgepole pine does not negatively affect habitat for pine marten in this watershed.   AR at 4958.

 129. As to the Canada Lynx, the USFS prepared a Supplemental Biological Assessment after the Jack Creek EA was completed in response to the proposal to list the Canada lynx.  AR at 6269-6286.

 130. The Supplemental Biological Assessment determined that "[t]he proposed action and its alternatives may affect Canada lynx but are NOT likely to jeopardize the continued existence of the species nor result in the destruction or adverse modification of critical habitat."   AR at 6281.  (Emphasis in original).

 131. The USFS has issued a Notice of Intent to prepare an EIS in conjunction with an amendment to the MBNF land management plan and in response to the listing of the Canada lynx.  65 Fed.Reg. 40601 (2000).

 132. With respect to the Jack Creek Timber Sale (which covers the Jack Creek  # 3 and the Joes Park sales), the USFS consulted with the U.S. Fish and Wildlife Service ("FWS") regarding the listing of the Canada lynx as threatened.   AR at 6335-6363;  6354 (specifically discusses Jack Creek Timber Sale).

 133. The FWS determined it would be unlikely that the Jack Creek Timber Sale would adversely affect the lynx.  AR at 6334.

 134. In a May 21, 1999 guidance document, the FWS established the upward limit of elevation recommended for survey of the Preble's Meadow Jumping mouse as 8100 feet in Wyoming.   Exh. A to Exh. 1 to Defs. Response Br.

 135. The analysis area for the Jack Creek EA ranges in elevation from 8,200 feet to 10,600 feet.   AR at Vol. 12 at 4895.

 136. The BE--Proposed Jack Creek Timber Sale addressed the impacts of the Jack Creek project and associated activities on, among other species, the boreal toad.   AR at 6296-97.

 137. A Fisheries Specialist Report:  Effects Jack Creek Project analyzed the possible direct and indirect impacts to boreal toad habitat from the Jack Creek project proposed action.   AR at 6287, 6288-91.

 138. The BE for the Jack Creek sale also analyzed cumulative effects, as did the Fisheries Specialist Report.   AR at 5676-5688;  AR at 6291-92.

 139. The Fisheries Specialist Report concluded that "[n]either the Jack Creek proposed action nor the action alternatives to the proposed action constitute a detriment to fisheries and aquatic resources, riparian areas, and amphibians within and beyond the project area."   Tr. at 6293-94.   The report further noted that it was "reasonable to suggest [ ] that implementing any of the possible actions in the project area will have negligible short-term or long-term (10 years or more) impacts to aquatic resources."   Tr. at 6294.

 140. The BE for Jack Creek Timber Sale notes that there will be no impact on the mountain plover caused by the implementation of any of the proposed actions.   AR at 5688.

 141. The mountain plover is a species of the high plains and arid regions of western valleys and hills which generally avoids mountainous areas, preferring short-grass prairie.   AR at 6300.

 142. The USFS also prepared a Supplemental Biological Assessment ("BA") for the Jack Creek Timber Sale which addressed the mountain plover in response to the proposal to list it as a threatened species.   AR at 6299.   The Supplemental BA determined that "[t]here will be no direct or indirect effects on the mountain *1295 plover since no habitat for this species occurs in the Jack Creek project area."   Tr. at 6303.

 143. The Specialist Report for Ecology and Wildlife for the Jack Creek timber sale noted that "the proposed Federal action will not affect any threatened, endangered, or proposed species," [and] "it will not jeopardize the continued existence of any listed or proposed species or [ ] result in the destruction or adverse modification of critical habitat."   AR at 5649.

 XI. Forest-wide Monitoring

 144. As required by 36 CFR 219.12(k), monitoring of the performance of the 1985 MBNF Plan began in 1986.   AR at 3477.

 145. The USFS monitoring reports address lynx (AR at 3571);  mountain plover  (AR at 3453-54);  boreal toad (AR at 3517, 3453-540);  and Preble's meadow jumping mouse.  (AR at 3517, 3571).

 146. The monitoring reports also point out that the Douglas ranger district monitored for black tailed prairie dog habitat during 1996 and noted that the black tailed prairie dog was determined to be warranted for listing.   AR at 3517, 3624.

 147. Annual monitoring reports evaluated 50 individual monitoring items from 1986 through 1999 to determine whether amendment or revision of the 1985 MBNF Plan was required.   AR at 2411-3645.

 148. Monitoring requirements by number included:  (13) horizontal diversity;  (14) vertical diversity;  (15) Aspen retention;  (16) old growth retention;  (17) diversity of coniferous tree species;  (20) Threatened and Endangered Species;  (24) population and habitat trends of management indicator species;  (30) Allowable Sale Quantity;  (33) clearcut unit size;  and (41) Forest road development.   AR at 351-359.

 149. Annual monitoring reports from 1986 through 1993 each specifically concluded that "no significant changes ... have occurred" and that a plan revision was not necessary.   AR at 2420 (1986);  2485 (1987);  2559 (1988); 2633 (1989);  2709 (1990);  2918 (1991);  3015 (1992);  3158 (1993).

 150. Annual monitoring reports for 1991 through 1999 note that a decision was made to revise the Plan and further note that the current plan will continue to be implemented until the revised Plan is completed.   Beginning in 1994, the reports note complications in completing the revision on schedule.   AR at 2919 (1991);  3016 (1992);  3159 (1993);  3249 (1994 (recounting consolidation of the Medicine Bow and Routt National Forests));  3334 (1995 ("Ten Year Review" notes continuing delay));  3429 (1996 (notes continuing delay));  3493 (1997 (notes Congressional spending limitation));  3550 (1998 (notes lift of Congressional ban and resumption of work on revision));  3548 (1998 (continuation of plan implementation));  3604 (1999 (notes new schedule)); 3602 (1999 (continuation of plan implementation)).

 151. Sensitive species were addressed in the:  1995 monitoring report (AR at 3357);  1996 monitoring report (including Clustered-Lady's Slipper) (AR at 3454);  1997 monitoring report (AR at 3517);  1998 monitoring report (AR at 3571);  and 1999 monitoring report (AR at 3623-24).

 152. The 1992 Five Year Review monitoring report (1986-1990) did not make a finding that revision of the forest plan was required based on significantly changed conditions.   In fact, the report came to the opposite conclusion: "Although the results of Monitoring during the years 1986 to 1990 showed no evidence that individual conditions or regional public demands have changed significantly enough on the Forest to require a Revision of the Forest Plan at this time, the Forest has decided to initiate the Revision process."   AR at 2784.

 *1296 153. Fragmentation was addressed in the 1992 Five Year Review monitoring report (1986-1990).   AR at 2821.

 XII. Management Indicator Species and Habitat Modeling

 154. The USFS often uses habitat capability models to measure the habitat and the amount of habitat affected by a proposed sale and to measure the impact on sensitive species.   Tr. at 497.

 155. The USFS has also imposed management area prescriptions across the MBNF which are managed in a different way to provide habitat for one or more management indicator species.   Tr. at 497.

 156. Management indicator species are species that represent a grouping of species that use similar habitats and have similar life requirements to sensitive species, and by ensuring habitat for management indicator species, the USFS ensures that there will be no viability concerns.   Tr. at 498.

 157. Pursuant to the 1982 planning regulations, the management indicator species is used to assure that the USFS is providing for the viability of species.   Tr. at 497.

 158. The Jack Creek Timber Sale EA and the Specialist Report Ecology and Wildlife for the Jack Creek Timber Sale adequately addressed management indicator species using habitat analysis, among other tools.   AR at 4930-4932, 5628-5633.

 159. Likewise, for the Bird Creek sale, the White Swan/Holmes EA, the Fall Creek/Bird Creek EA, and the Wildlife Resource Specialist Report for the Fall Creek/Bird Creek Analysis adequately addressed management indicator species using habitat analysis, among other tools.   AR at 4602-4603, 4802-4805, 5552- 5559.

 XIII. Fragmentation and the Bird Creek Sale

 160. The Fall Creek/Bird Creek EA analyzed the effects of fragmentation and impacts on sensitive species, including the northern goshawk, and noted that the proposed action and one alternative may benefit the northern goshawk.   AR at 4804.

 161. This EA also recognized that the proposed action and one alternative may adversely impact individual sensitive species, but stated that the alternatives were not likely to result in a loss of species viability on the planning area, or cause a trend to federal listing or a loss of species viability range-wide. Tr. at 4804-05.

 162. This EA also analyzed cumulative impacts on sensitive species, finding the proposed action and action alternatives would not likely result in a loss of species viability on the planning area, nor cause a trend to federal listing or a loss of species viability range-wide.   Tr. at 4805 (citing BE).

 163. This EA set forth planned actions to protect against forest fragmentation within the Fall Creek/Bird Creek analysis area under the proposed timber sales, including consolidating timber harvests, maintaining blocks of mature timber next to young stands, and implementing a road obliteration project.   AR at 4762.

 164. The EA summarized the five alternatives considered in detail--including the proposed action, as well as the four alternatives considered but eliminated from detailed study.   AR at 4735-4737.

 165. The EA then went on to discuss, in twenty-six pages and with several maps and charts, the alternatives to the proposed action.   AR at 4758--4784.

 166. The analysis included mitigation measures (AR at 4759-60), and the effects each of the five alternatives considered in *1297 depth had on issues such as biological diversity and clearcutting.   AR at 4783.

 167. The EA notes that it is tiered to the "Integrated Resource Analysis"  (IRA) for the Fall Creek and Bird Creek watersheds.   AR at 4744.

 168. The EA explains that "[t]he IRA is based on a Sustaining Ecological Systems (SES) process which uses a landscape scale approach to determine the relative health of forested, nonforested, and aquatic ecosystems."   AR at 4744.

 169. The USFS compared the area's historic conditions to existing and desired conditions to determine forest health, and then identified management opportunities that were designed to maintain, restore, or move toward the desired conditions while providing a full range of goods, services, and values.   AR at 4744.

 170. The EA further noted that desired conditions include vegetative diversity, and harvesting to consolidate clear-cutting, convert multi-storied mixed conifer stands into relatively young stands, and improve the health and resiliency of forested stands.  Id.

 171. The EA addresses cumulative impacts.   AR at 4789-90.

 172. The White Swan/Holmes EA notes that the proposed action is designed to meet the "desired condition for timber, water, and forest protection."   AR at 4552.

 173. The White Swan/Holmes EA lists the goals for the proposal, which include providing for timber harvest to support local industries, and monitoring the effects of insect and disease.   AR at 4552-53.

 174. The White Swan/Holmes EA discusses fragmentation (AR at 4596) and analyzes biodiversity (AR at 4595-4606) and addresses cumulative impacts.  (AR at 4587-88).

 175. The EA identifies fragmentation as a component of biological diversity, and concludes that "[b]ecause no clearcutting would occur, none of the alternatives would affect the desired future condition for old growth, linkages, and/or corridors."   AR at 4596.

 XIV. Sustainability and the Bird Creek Sale

 176. The EA for the Fall Creek/Bird Creek sales did not address the issue of non-sustainability and allowable sale quantity, finding that "[t]his is a Forest-wide issue and cannot be addressed at the project level."   AR at 4875.

 177. The Appeal Reviewing Officer ("ARO") decision for the Fall Creek/Bird Creek Decision Notice and FONSI did address the issue of sustainability, finding that the USFS had adequately addressed the issue in working papers located in the Appeal Record and in the Banner Supplemental Information Report.   AR at 5230 (The Banner Supplemental Information Report is located in the AR at 4425).

 178. The ARO decision specifically compared the volume of timber authorized by the Fall Creek/Bird Creek project to the ASQ, and the amount of timber sold in 1986 and 1996.  Id. The ARO decision concluded that the project will not contribute to harvesting timber non-sustainability.  Id.

 XV. Sensitive Species and the Bird Creek Sale

 179. As to the Bird Creek sale, the BE for the Fall Creek/Bird Creek Timber Sale listed the North American lynx (same as Canada lynx) as an endangered, threatened, or sensitive species that may occur in the Fall Creek/Bird Creek watersheds, but did not list it as such a species known to occur, or with the potential to occur, in the analysis area.   AR at 5597-98.

 180. The BE for the White Swan/Holmes Timber Sale drew the same conclusions as to the presence of the North *1298 American lynx in the watersheds and analysis area for that sale.   AR at 6310-11. [FN1]

FN1. The White Swan/Holmes EA proposed and analyzed units that make up a portion of the Bird Creek timber sale at issue here.

 181. The BE for the Fall Creek/Bird Creek sales notes that the Preble's Meadow Jumping Mouse may exist in the Fall Creek/Bird Creek watersheds, but determined that it is not known to occur, nor has the potential to occur, in the analysis area.   AR at 5597-98.

 182. The BE for the White Swan/Holmes timber sale notes that while the Preeble's Meadow Jumping Mouse may occur in the White Swan/Holmes watershed, it is not listed as known to occur or with the potential to occur in the analysis area.   AR at 6309-11.

 183. The Fall Creek/Bird Creek BE notes the existence of the boreal toad in the area (AR at 5603), but determined that the toad's habitat "will experience no change" from the implementation of any of the alternatives listed in the EA. AR at 5611.

 184. The BE for the White Swan/Holmes timber sale notes that the western boreal toad has the potential to occur in the analysis area, discussed the habitat of the toad and the surveys the USFS performed in the area, and determined that implementation of the proposed alternatives would have no impact on the toad.   AR at 6310-11, 6322-23, 6327.

 185. The White Swan/Holmes EA area ranges in elevation from 8,250 feet to 10,360 feet.   AR at 4588.

 186. The BE for the Fall Creek/Bird Creek Timber Sale notes that mountain plover may occur in the area, and that it is a candidate species for listing. AR at 5597-98.

 187. The White Swan/Holmes EA addressed sensitive species.   AR at 4605.

 188. The BE for Fall Creek/Bird Creek Timber Sale determined that "[t]here will be no direct or indirect effects caused by implementation of any of the proposed alternatives on any threatened or endangered species as suitable habitat does not exist."   AR at 5610.   See also AR at 5591 (Wildlife Resource Specialist Report for Fall Creek/Bird Creek sale).

 189. The BE for the White Swan/Holmes timber sale reviewed the effects of the proposed sale and alternatives on threatened, endangered, or sensitive species, and set forth its determination, noting there would be no impact from any of the proposed alternatives on threatened or endangered species or their habitat known to occur within the analysis area.   AR at 6327.

 XVI. Five-year Timber Sale Action Plan

 190. The USFS issued a "Five-Year Timber Sale Action Plan" on April 6, 1995.  AR at 5527.

 191. The USFS issued another "Five Year Timber Sale Action Plan" on February 20, 2001.   AR at 5744.

 192. Text on pages of this plan state "draft" and "very draft."   AR at 5744, 5748.

 XVII. Exhaustion of Administrative Remedies

 193. Plaintiffs Biodiversity Associates and Friends of the Bow administratively appealed both decision notices pursuant to 36 C.F.R. §  215, but plaintiff Leila Bruno did not.   AR at 5109, 5141, 5196, 5258.

 194. Plaintiffs did not raise the arguments in paragraphs 182, 189, and 190 of the Second Amended Complaint in their *1299 administrative appeals of the Bird Creek sale.   AR at 5109, 5141, 5196.

 195. Plaintiffs did not raise the arguments in paragraphs 182, 189, and 190 of the Second Amended Complaint in their administrative appeals of the Joes Park and JC3 sales.   AR at 5258, 5400.

 196. As to the claims raised in paragraph 113, as they relate to Count I, plaintiffs have failed to exhaust their administrative remedies as to the Bird Creek sale.   AR at 5109, 5141, 5196.

 197. As to the claims raised in paragraph 113, as they relate to Count I, and the Joes Park and JC3 sales, Plaintiffs have failed to exhaust their administrative remedies that the USFS must supplement the programmatic EIS, and Plaintiffs have failed to exhaust their administrative remedies that the programmatic EIS must be revised to account for information in the 1991 New Direction for the '90's document and the 1992 Monitoring Report.   AR at 5267- 73,5408-15.   As to the claims listed in the third, fourth, fifth, sixth, and seventh bullets of Count III of the Second Amended Complaint, Plaintiffs have failed to exhaust their administrative remedies as to the Bird Creek sale.   AR at 5109, 5141, 5196.

 198. As to the claims listed in the fourth bullet of Count III of the Second Amended Complaint, Plaintiffs have failed to exhaust their administrative remedies as to the Joes Park and JC3 sales.   AR at 5258, 5400.

 199. As to the actions listed in the third bullet of Count III of the Second Amended Complaint, Plaintiffs did not exhaust their administrative remedies to the argument that, for the Joes Park and JC3 sales, seeking either supplementation of the 1985 EIS or that such supplementation has been unlawfully withheld or unreasonably delayed.   AR at 5273, 5415.

 200. The headings and text of Plaintiffs' Notices of Appeal for the Joes Park and JC3 sales do not characterize the issue raised in the sixth bullet of Count III of the Second Amended Complaint as agency action unlawfully withheld or unreasonably delayed.   AR at 5293-5307, 5437-50.

 201. As to the Bird Creek sale, Plaintiffs failed to exhaust the argument at the appeal level that the 1985 programmatic EIS is now flawed under NEPA for the USFS's failure to timely revise the forest plan.   AR at 5141, 5196.

Analysis and Conclusions of Law
 I. Plaintiffs' NFMA Claims

 A. Effect of Sec. 327

 [12] 1. Of primary concern in this action is the fact that the 1985 MBNF Plan has not been revised within the fifteen year deadline set out by Congress in NFMA. 16 U.S.C. §  1604.   On November 5, 2001, after the instant litigation was filed and fully briefed, President Bush signed into law H.R. 2217, the Department of the Interior and Related Agencies Appropriations Act for Fiscal Year (FY) 2002.   Section 327 of the law reads as follows: 
Revision of Forest Plans.   Prior to October 1, 2002, the Secretary of Agriculture shall not be considered to be in violation of subparagraph 6(f)(5)(A) of the Forest and Rangeland Renewable Resources Planning Act of 1974 (16 U.S.C. 1604(f)(5)(A)) solely because more than 15 years have passed without revision of the plan for a unit of the National Forest System.  Nothing in this section exempts the Secretary from any other requirement of the Forest and Rangeland Renewable Resources Planning Act (16 U.S.C. 1600 et seq.) or any other law:  Provided, That if the Secretary is not acting expeditiously and in good faith, within the funding available, to revise a *1300 plan for a unit of the National Forest System, this section shall be void with respect to such plan and a court of proper jurisdiction may order completion of the plan on an accelerated basis. 
  P.L. 107-63, §  327;  115 Stat. 414 (107th Cong., 1st Sess., 2001)  (hereafter "Sec. 327").

 2. The starting point of statutory interpretation is to review the plain language of the statute itself, as well as its overall design.   See In re Overland Park Financial Corp., 236 F.3d 1246, 1251-52 (10th Cir.2001).   Courts should not resort to legislative history to ascertain Congress' intent when the plain language of the statute is unambiguous.   See United States v. Gonzales, 520 U.S. 1, 6, 117 S.Ct. 1032, 137 L.Ed.2d 132 (1997) ("Given [a] straightforward statutory command, there is no reason to resort to legislative history") (citation omitted);  United States v. Thompson, 941 F.2d 1074, 1077 (10th Cir.1991) (" 'The starting point in every case involving construction of a statute is the language itself' ") (citations omitted).

 3. Congress put Sec. 327 into effect in order to preclude countless lawsuits against the USFS based merely upon the fact that many National Forest Plans are past their fifteen year deadline for revision.   To the extent that this suit is based solely upon the passage of the fifteen year deadline, Plaintiffs' claim is void at the present time.   However, the Court is in the unusual position of issuing its opinion on the verge of the expiration of Sec. 327. The Court does not wish to find virtually the same lawsuit before it after the expiration of Sec. 327 when the evidence that it needs to decide the merits that would form the basis of this claim have already been extensively analyzed as part of this lawsuit.   Such a situation would be a waste of judicial resources, and so the Court will look to the merits of Plaintiffs' claims regarding the fifteen year deadline.

 4. The Court notes that the language of Sec. 327 goes on to say that if the USFS is not acting expeditiously and in good faith, within the funding available, to revise a plan, Sec. 327 is void and a Court may order the completion of the revision on an accelerated basis.   Based upon the testimony of Mary Peterson, the MBNF Supervisor, and the evidence before the Court regarding the progress being made on the revision of the MBNF Plan, the Court finds that the USFS is acting expeditiously and in good faith, at least since the passage of Sec. 327.   The Court only examined the USFS's actions after the passage of Sec. 327 to come to this conclusion since the purpose of the legislation was to address the fact that numerous forest plans were overdue, and thus arguably, prior to Sec. 327, the USFS was not acting expeditiously or in good faith as to those overdue plans.  Sec. 327 was passed in response to the realization that numerous plans were past time for revision, and if the USFS had always been acting expeditiously and in good faith, the legislation would arguably have been unnecessary as the plans would have been revised. Therefore, it would not be logical for the Court to look to the actions of the USFS before the passage of Sec. 327 in order to make a determination of whether they were acting expeditiously and in good faith.   Also, the language of Sec. 327 is in present tense "is acting expeditiously"--not "was acting expeditiously" and the Court shall be guided by the plain language of a law when making its determinations.

 B. Remedy for Failure to Revise the MBNF Plan under NFMA

 [13] 5. As stated above, pursuant to NFMA, Congress has stated that forest plans are to be revised "from time to time when the Secretary finds conditions in a unit have significantly changed, but at *1301 least every fifteen years."  16 U.S.C. §  1604(f)(5).

 6. Plaintiffs contend that the USFS "found" that significantly changed conditions warranted revising the Forest Plan by 1995 pursuant to NFMA, 16 U.S.C. §  1604(f)(5). 2nd Amd. Compl. at ¶  185.   Plaintiffs further contend that, based on this purported finding, NFMA required the plan to be revised. 16 U.S.C. §  1604(f)(5).

 7. Plaintiffs' characterization of the facts is incorrect.   While the USFS has maintained a close watch on the implementation of the Plan, it has never stated that it "found" that conditions on the MBNF had significantly changed. In fact, substantial evidence in the record indicates that the opposite is actually true.   See Findings of Fact, supra, 147-150, 152.   While it is true that the USFS had voluntarily decided to revise the Plan before the fifteen year date, this was not based on a finding that the conditions on the MBNF had significantly changed--thus mandating a revision under NFMA. The voluntary decision was made by the Forest Leadership Team that such a revision schedule was "more consistent with NFMA." AR at 3477.   Though the USFS had admirable intentions, things outside of its control occurred, such as the combination of the Routt Forest and MBNF, as well as various budget cuts--which ultimately dashed their grandiose dreams of an early revision.   Therefore, Plaintiffs' contention that the USFS found significant changes in conditions on the MBNF mandated an early revision of the Plan is erroneous.

 [14] 8. Pursuant to NFMA, the MBNF Plan is past its time for revision.  This is undisputed.   As stated above, despite the effects of Sec. 327, the Court will look at the effect of this failure to revise.   Congress prescribed a time for revision of forest plans in 16 U.S.C. §  1604(f)(5).   However, Congress did not explain the consequences for a failure to revise on the fifteen year schedule.   Therefore, it is the task of this Court to decide upon a remedy for the failure to revise the Plan within fifteen years.   Plaintiffs argue that the failure to revise the Plan should result in an injunction against the Jack Creek and Fall Creek/Bird Creek timber sales on the MBNF until such time as the USFS reconsiders the adequacy and appropriateness of these timber sales in the context of the revised Plan and revised programmatic EIS. Plaintiffs ask this Court to, in effect, cease timber production on the MBNF and create a precedent for cessation of timber production on all National Forests that are currently without a current forest plan, until all of the outdated forest plans are finally revised.   The implications of this Court taking such an action would be devastating to the Nation's economy and wood supply, and the Court cannot believe that this is what Congress intended in enacting NFMA.

 9. The Court's primary task in construing statutes is to "determine congressional intent, using 'traditional tools of statutory interpretation.' "  New Mexico Cattle Growers Association v. U.S. Fish and Wildlife Service, 248 F.3d 1277, 1281 (10th Cir.2001)(quoting NLRB v. United Food & Commercial Workers Union, 484 U.S. 112, 123, 108 S.Ct. 413, 98 L.Ed.2d 429 (1987);  INS v. Cardoza-Fonseca, 480 U.S. 421, 446, 107 S.Ct. 1207, 94 L.Ed.2d 434 (1987)).  "As in all cases requiring statutory construction, 'we begin with the plain language of the law.' "  St. Charles Investment Co. v. CIR, 232 F.3d 773, 776 (10th Cir.2000) (quoting United States v. Morgan, 922 F.2d 1495, 1496 (10th Cir.1991)).  "In so doing, we will assume that Congress's intent is expressed correctly in the ordinary meaning of the words it employs.... Where the language of the statute is plain, it is improper for this Court to consult legislative history in determining *1302 congressional intent."  New Mexico Cattle Growers, 248 F.3d at 1282.   However, where "the statutory language is ambiguous, a court can then resort to legislative history as an aid to interpretation."  United States v. Simmonds, 111 F.3d 737, 742 (10th Cir.1997).   Here, the remedy for a missed revision deadline is not included in the statute;  therefore, it is appropriate for the Court to look to legislative history to determine Congress' intent.

 When Congress enacted NFMA in 1976, it imposed the requirement that the Secretary of Agriculture develop management plans for the National Forest System.  16 U.S.C. §  1604(a).   However, Congress recognized that it would take time for these plans to be developed, and expressly stated that the Secretary should incorporate the standards and guidelines in NFMA "as soon as practicable," and should complete such incorporation no later than September 30, 1985.  16 U.S.C. §  1604(c).  NFMA also stated that until such time as a unit of the National Forest System is managed under plans developed in accordance with NFMA, "the management of such unit may continue under existing land and resource management plans."  Id. While 1604(c) was directed at governing the state of affairs at the time NFMA was enacted, it is evidence that Congress never intended that the statute and its provisions should have the effect of ceasing all operations in a National Forest when a plan was not in place (or, as here, timely revised).   For this Court to require that action such as the timber sales at issue here cease would be counter to the intent of Congress.

 NFMA also provides that "when land management plans are revised, resource plans and permit contracts, and other instruments, when necessary shall be revised as soon as practicable."  16 U.S.C. §  1604(i).   This language further enforces the conclusion that Congress recognized that things should continue to progress while a plan is in the process of revision, and that planning is an ongoing process, where circumstances continue to change and the plans and documents that rely thereon shall continually be in flux as well. Congress did not proscribe a sudden cessation in all work on the National Forest in anticipation of a new Plan, and the Court will not impose one here where it would be improvident at best.

 Subsequent legislation continues to demonstrate Congress' intent that the failure to prepare plans in a timely manner under NFMA did not require cessation of all activities affecting those National Forests.   While "[t]he views of a subsequent Congress form a hazardous basis for inferring the intent of an earlier [Congress]" (State of Wyoming v. Udall, 379 F.2d 635, 639 10th Cir.1967), such evidence can be legitimately used for its persuasive value, particularly when such evidence is consistent with the evidence of the intent of the enacting Congress.  Rettig v. Pension Guaranty Corp., 744 F.2d 133, 149 n. 43 (D.C.Cir.1984).   The 1976 enactment of NFMA stated that September 30, 1985 was the date by which the USFS was to have all plans in place.  16 U.S.C. §  1604(c).  However, by September of 1986, 69 of the 123 National Forests did not have plans in place.   See Defs' Mem. in Supp. of Mot. for Summ. J., Ex. 3. In appropriations acts dated 1986, Congress explicitly stated that the USFS was to continue to complete as expeditiously as possible development of the plans to meet all applicable statutory requirements, but that notwithstanding the date set forth in 16 U.S.C. §  1604(c), the USFS could continue to manage the forests under existing land and resource management plans pending the completion of new plans.   See Pub.L. 99-500, 99-591;  16 U.S.C. §  1604 Historical and Statutory Notes.   Virtually identical language was contained in appropriations *1303 acts dated 1987, 1988, and 1989.   See Pub.L. 100-202, 100-466, 101-121.   Such language clearly expresses that Congress did not intend that missed statutory deadlines within NFMA would halt all action on the National Forests.   The Court finds that this intention should also apply to the case at bar, and any other result would be detrimental to the public.

 10. Case law also supports the proposition that the failure of the USFS to meet the statutory deadline for revision of the MBNF Plan does not mean that the USFS is consequently disabled from all action as a result of the missed deadline.   In Gallagher v. National Transportation Safety Board, 953 F.2d 1214 (10th Cir.1992), a pilot petitioned the court for review of an order of the National Transportation Safety Board affirming the revocation of his airman certificate and airline transport privileges.   The Tenth Circuit found that the Board's failure to finally dispose of pilot's appeal from the Federal Aviation Administration (FAA) emergency order within the statutorily prescribed time limit did not divest the Board of jurisdiction to complete its appeals process.  Id. Such is similar to the case at bar in that the failure of the USFS to revise the Plan within the statutorily prescribed time should not divest the USFS of its power to continue to administer activities on the MBNF. In discussing the effect of the applicable statute's language which included a mandatory time limit proscribed by the use of the word "shall," the Gallagher court said: 
Congress obviously intended by its use of such imperative language that the [Board's] failure to comply with the mandate would have some consequence.   What precisely Congress intended that consequence to be is not explicit in the statute.   However, our conclusion that Congress did not intend to deprive the [Board] of jurisdiction to complete appeals pending before it in the event the sixty-day period is exceeded is consistent with the recent teachings of the United States Supreme Court regarding the appropriate construction of statutory time limits such as are here involved.   In Brock v. Pierce County, 476 U.S. 253, 260, 106 S.Ct. 1834, 90 L.Ed.2d 248 (1986), The Court held that the 120-day statutory time limit then part of section 106(b) of the Comprehensive Employment and Training Act ("CETA"), 29 U.S.C. §  816(b) (1976, Supp.V), was not jurisdictional.   Under CETA, the federal government provided grants to qualifying entities for the implementation of programs to provide "job training and employment opportunities for economically disadvantaged, unemployed, or underemployed persons."  29 U.S.C. §  801 (1976 ed., Supp. V).  Section 106(b) required that, if the Secretary of Labor had reason to believe that any CETA grant recipient was misusing CETA funds or otherwise violating applicable regulations, the Secretary "shall investigate the matter" and "shall" determine the truth of the allegation not later than 120 days after receiving the complaint.  29 U.S.C. §  816(b) (1976 ed.  Supp. V).  In holding that the Secretary's failure to comply with the 120-day period was not jurisdictional, the Court explained:  "This Court has frequently articulated the 'great principle of public policy, applicable to all governments alike, which forbids that the public interests should be prejudiced by the negligence of the officers or agents to whose care they are confided.' We would be most reluctant to conclude that every failure of an agency to observe a procedural requirement voids subsequent agency action, especially when important public rights are at stake.   When, as here, there are less drastic remedies available for failure to meet a statutory deadline, courts should not assume that Congress intended the agency to lose its power to act."  *1304 Pierce County, 476 U.S. at 260, 106 S.Ct. 1834.   The Court further observed that, under the facts of Pierce County, there was at least one available remedy less drastic than divesting the Secretary of Labor of jurisdiction to complete the investigation.   Specifically, the Court noted that, under the Administrative Procedures Act, a reviewing court may "compel agency action unlawfully withheld or unreasonably delayed."  Id. at 260 n. 7, 106 S.Ct. 1834 (quoting 5 U.S.C. §  706(1)).   Therefore, any party aggrieved by the Secretary's failure to comply with the statutory time-limit would have the right to enforce its rights by initiating an action in district court.  Id. We see no reason why persons aggrieved by the NTSB's failure to comply with the statutory time limits for addressing appeals would not be entitled to a similar remedy. 
  Gallagher, 953 F.2d at 1221-22 (citations omitted).  Gallagher is informative for the case at bar.   Here, the Court finds that the USFS's failure to abide by a mandatory time limit for revising the MBNF's Plan does not require that the USFS loses its ability to act with regard to the MBNF. Just as in Pierce County and Gallagher, Plaintiff's have a less drastic method of redressing the USFS failure, namely the APA as stated in Gallagher. Plaintiffs ironically have indeed brought claims under the APA for actions unlawfully withheld or unreasonably delayed, and those claims will be discussed infra.

 The Gallagher court also went on to examine another case in which an agency failed to meet a mandatory deadline: 
United States v. Montalvo-Murillo, 495 U.S. 711, 110 S.Ct. 2072, 109 L.Ed.2d 720 (1990) ... involved a procedural provision of the Bail Reform Act requiring that a detention hearing for criminal suspects be held upon the suspect's first appearance before a judicial officer.  Id. (citing 18 U.S.C. 3142(f)).  The appellant in the case was a criminal defendant who did not receive a detention hearing until fifteen days after his arrest and after he had appeared on two occasions before federal magistrates in two jurisdictions. Id. On appeal from a magistrate's order allowing the appellant to be released upon a $50,000 bond, the district court agreed that the appellant should have been detained, but ordered the release of the appellant on the grounds that the procedural timing requirements of section 3142(f) had not been satisfied and that pre-trial release was the appropriate remedy for violation of the statute.  713 F.Supp. 1407, 1414-15 (D.N.M.1989).   This court affirmed. 876 F.2d 826, 827 (10th Cir.1989).  The Supreme Court reversed, holding that the remedy for violation of the statutory procedural requirement was not the mandatory release of the aggrieved defendant.   In so holding, the Court cited its decision in Brock v. Pierce County, and concluded:  "In similar manner, in this case the word 'shall' in the Act's hearing time requirement does not operate to bar all authority to seek pretrial detention once the time limit has passed.   Although the duty is mandatory, the sanction for breach is not loss of all later powers to act."  Montalvo-Murillo, 495 U.S. 711, 110 S.Ct. 2072, 109 L.Ed.2d 720.   Thus, even when significant private interests are threatened by the government's failure to comply with statutorily prescribed time requirements, the Court has refused to conclude that the government loses its authority to ultimately perform its function. 
  Gallagher, 953 F.2d at 1223 (citations omitted).   Although the USFS's duty to revise within fifteen years, the sanction for breach is not the loss of all powers to act.   The USFS retains the authority to perform its function of administering the MBNF, including continuing to make timber *1305 sales, as long as those comply with other environmental laws, including NEPA. Therefore, for all the aforementioned reasons, Plaintiffs' claims as they relate to enjoinder of USFS actions that are based upon or tiered to the 1985 MBNF Plan and programmatic EIS are DENIED.   The proper remedy for the USFS's failure to meet the fifteen year deadline for revision of the Plan is not for this Court to halt all USFS actions taken pursuant to the Plan and programmatic EIS. A less drastic remedy is available under the APA and will be discussed infra.

 II. Plaintiffs' NEPA Claims

 A. The USFS's Two-step Planning Process

 11. Plaintiffs contend that the 1985 programmatic EIS should be supplemented to account for significant new information which plaintiffs claim has arisen since the 1985 Plan was approved.

 12. Under the USFS's two-step planning process, the USFS addressed new information both at the project level and Forest-wide.   AR at 4548, 4727, 4883;  Tr. at 428-29;  Findings of Fact, supra, 148-151.   The question for the court is whether the USFS's consideration of the new information was adequate under the regulations of the Council on Environmental Quality ("CEQ") given the statutory scheme set forth in the NFMA and its implementing regulations.

 13. The National Environmental Policy Act, ("NEPA"), 42 U.S.C. §  4321 et seq., mandates the procedures by which agencies must consider the environmental impacts of their actions, but does not dictate the substantive results of that consideration.  Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 371, 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989).

 14. An agency's obligation to supplement its NEPA analysis is not expressly addressed in the statute, but rather in the CEQ regulations which require an agency to prepare supplements if, among other things, there "are significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts."  40 C.F.R. §  1502.9(c)(ii).

 15. In contrast, NFMA expressly contemplates monitoring the original forest plan (16 U.S.C. §  1604(g)(3)(C)) and keeping the plan updated through amendment or revision (16 U.S.C. §  1604(f)(4) & (5)).   Moreover, NFMA expressly requires compliance with NEPA. 16 U.S.C. §  1604(g)(1).

 16. The Supreme Court has described the decision on whether supplementation of NEPA analysis is needed as governed by a "rule of reason," recognizing that "an agency need not supplement an EIS every time new information comes to light" as such a requirement would "render agency decisionmaking intractable, always awaiting updated information only to find the new information outdated by the time a decision is made."  Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373, 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989).

 17. If new information sufficiently demonstrates that an action will "affec[t] the quality of the human environment" in a significant manner or to a significant extent not already considered, a supplemental EIS must be prepared.  Marsh, 490 U.S. at 374, 109 S.Ct. 1851.

 [15] 18.  The determination of the environmental significance of new information involves issues of fact requiring "a high level of technical expertise" for which reviewing courts typically defer to agency expertise.  Id. at 377, 109 S.Ct. 1851 (quoting Kleppe v. Sierra Club, 427 U.S. 390, 412, 96 S.Ct. 2718, 49 L.Ed.2d 576 (1976)).   Where experts express conflicting views, the USFS is entitled to rely on its own experts even if the "court might find contrary *1306 views more persuasive."  Marsh, 490 U.S. at 378, 109 S.Ct. 1851.

 [16] 19.  The decision is reviewed under the "arbitrary and capricious" standard of the APA, 5 U.S.C. §  706(2)(A).  Ross v. Federal Highway Admin., 162 F.3d 1046, 1050 (10th Cir.1998).   It is plaintiffs' burden to show that the USFS acted in a manner contrary to the APA. San Luis Obispo Mothers for Peace v. U.S. Nuclear Regulatory Comm'n, 789 F.2d 26, 37 (D.C.Cir.), cert. denied, 479 U.S. 923, 107 S.Ct. 330, 93 L.Ed.2d 302 (1986).

 [17][18] 20.  As long as the agency's decision not to prepare a supplemental EIS is not arbitrary or capricious, the decision should not be set aside.  Marsh, 490 U.S. at 377, 109 S.Ct. 1851.   A court must consider whether the decision was based on a "consideration of the relevant factors and whether there has been a clear error of judgment."  Id. at 378, 109 S.Ct. 1851;  accord, Ross, 162 F.3d at 1050.   While the court's review must be "searching and careful," the "ultimate standard of review is narrow." Marsh, 490 U.S. at 378, 109 S.Ct. 1851.

 [19] 21.  As long as the record demonstrates that the USFS reviewed the proffered new information, evaluated the significance or lack of significance of the new information, and provided an explanation for its decision not to supplement the existing analysis, the court must uphold the agency's decision.  Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1177 (10th Cir.1999).   The court cannot substitute its judgment for that of the agency.  Ross, 162 F.3d at 1050.

 [20] 22.  NEPA should be harmonized with other statutory schemes.   Kilroy v. Ruckelshaus, 738 F.2d 1448, 1454 (9th Cir.1984) (NEPA did not require extensive development and discussion of alternatives where alternatives may have been inconsistent with the Marine Protection Act and the Clean Water Act).   Congress specifically intended that the NFMA and NEPA schemes be harmonized.  16 U.S.C. §  1604(g)(1) (Requiring plans to be prepared "in accordance with [NEPA], including, but not limited to, direction on when and for what plans an environmental impact statement ... shall be prepared.").

 23. NFMA requires the USFS to develop Forest Plans by which to manage each National Forest under multiple-use and sustained-yield principles.  16 U.S.C. §  1604(e).  Colorado Environmental Coalition, 185 F.3d at 1167.

 [21] 24. "Forest management then occurs at two distinct levels.  [Citation omitted].   At the first level, the Forest Service develops the Forest Plan, a broad, programmatic document accompanied by an environmental impact statement ...." Colorado Environmental Coalition, 185 F.3d at 1167-68.   At the second level, "the Forest Service is required to implement the forest plan by approving or disapproving specific projects.   Projects must be consistent with the governing forest plan and subject to the procedural requirements of NEPA. 16 U.S.C. §  1604(i)."  Lamb v. Thompson, 265 F.3d 1038, 1042 (10th Cir.2001).

 [22] 25.  This two-step planning process does not contemplate direct review of the broad programmatic Forest Plan absent reference to the second stage where that Plan is implemented through on-the-ground management and further NEPA compliance.   See generally, Colorado Environmental Coalition, supra, at 1167-68;  Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 726, 729-30, 118 S.Ct. 1665, 140 L.Ed.2d 921 (1998).

 [23] 26.  The EAs for the Jack Creek sales and for the Bird Creek sale considered each item of information which plaintiffs allege to be new and significant, including *1307 fragmentation, Threatened and Endangered Species, Sensitive Species, and Management Indicator Species, and sustainability. [FN2]  Findings of Fact, supra, sections VIII, XV.  Having considered these issues (with the exception of sustainability in the Bird Creek EA), the decision notices for the sales concluded with a Finding of No Significant Impact.   AR at 4534, 4875, 5035.

FN2. While the Bird Creek EA did not address the issue of sustainability, it was addressed as part of the administrative appeal.  See Findings of Fact, supra, 176-178.

 27. The various documents alleged to impart the significant new information are not "new" because they all pre-date the EAs. Moreover the agency experts examined the information and found that it was not "significant" in the project level context.   In spite of the contrary opinions of plaintiffs' experts, the USFS is entitled to rely on the opinions of its own experts under these circumstances. Marsh 490 U.S. at 378, 109 S.Ct. 1851.

 28. Turning again to the structure of the NFMA scheme, it also provides for consideration of new information at the Forest Plan level.   Implementation of the Forest Plan must be periodically monitored and evaluated.  16 U.S.C. §  1604(g)(3)(c);  36 C.F.R. § §  219.11(d), 219.12(k) (1999). [FN3]  Based on such evaluation, an interdisciplinary team is to recommend changes in management direction, amendments, or revisions.  36 C.F.R. §  219.12(k).  A significant amendment or revision requires compliance with the same procedure as that for development and approval of a forest plan, including preparation of an EIS. 36 C.F.R. §  219.10(b)(EIS), (f)(amendment) and (g)(revision). Revision of the Forest Plan and its accompanying EIS is well under way with a projected completion date in the Fall of 2003.   Finding of Fact, supra, 1294, 1295.

FN3. While the NFMA implementing regulations were revised in November of 2000 at 65 Fed.Reg. 67568 (2000), the earlier regulations govern here because the three timber sale decisions at issue were made before November of 2000.

 [24] 29.  While the USFS must prepare an EIS when it decides to revise a Forest Plan, it need not supplement the existing Forest Plan EIS pending the revision if it has taken a hard look at the environmental effects of the new information and made a reasoned decision not to prepare a supplemental EIS. Idaho Sporting Congress, Inc. v. U.S. Forest Service, 31 F.Supp.2d 1236 (D.Idaho 1996).

 [25][26] 30. "Not every item of new evidence requires a formal EIS or supplement.   There are other and less cumbersome ways for an agency to evaluate new information and explain why it finds no need for a new EIS." Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017, 1027 (9th Cir.1980) (Kennedy, J., concurring in opinion that agency satisfied "hard look" standard under NEPA by relying on studies of new information which determined that new information did not require supplementation of SEIS).   The NFMA statutory scheme provides a "less cumbersome way" for the consideration of such information through the two-stage planning process.   At the Forest-wide scale, new information is collected and evaluated through the monitoring and evaluation reports.   It is appropriate to rely on these reports to conclude that, while a Forest Plan revision may be necessary in the future, supplementation of the Plan EIS is not necessary.  Idaho Sporting Congress, 31 F.Supp.2d at 1238, 1241.

 31. As indicated in Findings of Fact, supra, 147--150, 164, the annual monitoring reports and the five and ten year *1308 reviews also considered many aspects of the information which Plaintiffs allege to be new and significant.   Annual monitoring evaluation reports are required by the 1985 Plan. AR at 351-52.   The regulations require the five and ten year reviews. 36 C.F.R. §  219.10(g).  The annual monitoring reports evaluated 50 separate items at the Forest Plan level including:  threatened, endangered and sensitive species, management indicator species;  Allowable Sale Quantity and the Timber Demand and Supply Study;  old growth and Aspen retention;  horizontal and vertical diversity;  diversity of coniferous tree species;  clear cut unit size;  and forest road development.

 32. Plaintiffs' staff biologist, Erik Molvar, testified that "science marches on at a continual pace and there are thousands of studies that are released every year" since the 1985 Forest Plan EIS was completed.   Tr. at 312-13.   Forest Supervisor Mary Peterson also testified that, to impose the burden on the Forest to consider all of that information at the plan level would result in an "endless do loop."   Tr. at 428-29.   This would ignore the statutory and regulatory structure of the NFMA and its two-stage planning process.   Clearly this would "render agency decisionmaking intractable, always awaiting updated information only to find the new information outdated by the time a decision is made."  Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 373, 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989).

 33. Given that Plaintiffs merely make allegations that the USFS failed to consider new information versus the fact that the USFS did actually consider many aspects of the allegedly new and allegedly significant information both at the forest-wide level and at the site specific level, a hard look at the environmental effects of the new information was taken and it was not necessary to supplement the 1985 programmatic EIS. To hold otherwise would be to shift the burden of proving the alleged NEPA violation from plaintiffs, where it belongs, to the USFS. See Davis v. Mineta, 302 F.3d 1104, 1111-13 (10th Cir.2002);  Sierra Club v. Lujan, 949 F.2d 362, 369 (10th Cir.1991).

 [27] 34.  Under the CEQ regulations, the Plan is an existing program statement that is undergoing revision.   The program actions can continue while the plan is being revised.  40 C.F.R. §  1506.1;  ONRC Action v. Bureau of Land Management, 150 F.3d 1132, 1138 (9th Cir.1998).   Timber sale analysis can address the issues of fragmentation, sensitive species, and wildlife viability apart from the forest plan. Oregon Natural Resources Council v. Lowe, 109 F.3d 521, 528-30 (9th Cir.1997) (rejecting claim that Forest Service failed to address "fragmentation and edge effect of biological corridors" and holding that Forest Service could use a timber sale environmental document to evaluate habitat distribution and viability of wildlife species);  Friends of the Bow v. Thompson, 124 F.3d at 1217 (plan level concerns may be considered at the time of an individual sale decision).   The USFS need not supplement the existing Plan EIS pending the revision if it has taken a hard look at the environmental effects of the new information.  Idaho Sporting Congress, Inc. v. U.S. Forest Service, 31 F.Supp.2d 1236 (D.Idaho 1996).

 35. Plaintiffs' allegations that the forest plan EIS is "antiquated" fail to account for the two-step planning process approved by the Tenth Circuit, and acknowledged by the Supreme Court in Ohio Forestry Ass'n v. Sierra Club, 523 U.S. 726, 729-30, 118 S.Ct. 1665, 140 L.Ed.2d 921.   See Colorado Environmental Coalition, 185 F.3d at 1167-68;  Lamb v. Thompson, 265 F.3d 1038, 1042 (10th Cir.2001).

 *1309 B. Sustainability

 [28] 36.  Plaintiffs assert that the project-specific EAs for the timber sales are deficient for failing to adequately address the Forest-wide issue of sustainable timber harvest.   The Tenth Circuit has determined that this Forest-wide issue can be challenged in the context of a single timber sale.  Friends of the Bow v. Thompson, 124 F.3d 1210, 1217 (10th Cir.1997). However, the Circuit concluded, after reviewing the relevant facts (which are virtually identical to the facts at issue here), that the USFS was not arbitrary and capricious in proceeding with the Banner timber sale on the MBNF. Id. The Circuit held that where the historic volume of timber sold by 1995 was only 62% (175mmbf/284mmbf) of the decadal Allowable Sale Quantity, a sale of 3.1 million board feet did not "implicate[ ] sustainable yield concerns."  Id. at 1218.

 37. The Tenth Circuit also discredited the same Timber Supply and Demand Study which is cited by Plaintiffs in the case at bar, and found that it was neither new nor significant information.  Friends of the Bow, 124 F.3d at 1219.  The only difference in the present case versus Friends of the Bow is that the three sales challenged here were authorized through Decision Notices in 1996, 1998 and 2000.   AR at 4547, 5035, 4875.   Since 1994, the USFS has only sold about one quarter of the annual Allowable Sale Quantity for the MBNF, averaging 4.8 million board feet per year between 1994 and 2001 compared to an annual ASQ of 28.4 million board feet per year.   Tr. at 405-407;  Govt. Ex. F. The USFS has given the sustained yield issue the limited attention it merited.   See e.g., AR at 4986, 5005.

 38. Given the arbitrary and capricious standard of review and the fact that the USFS considered many aspects of the allegedly new and allegedly significant information both at the forest-wide level and at the site specific level, a hard look at the environmental effects of the new information was taken and it was not necessary to supplement the 1985 programmatic EIS prior to completing the EIS for the plan revision, particularly for the Jack Creek 3 sale.

 C. The Forest Service Took a "Hard Look" at the Environmental Impacts of the Jack Creek # 3 Timber Sale

 [29] 39.  Based upon the Findings of Fact, the Court concludes that the USFS took a hard look at the environmental effects of the JC3 Timber Sale as required by NEPA regarding the issues of fragmentation, sensitive species, and wildlife viability. [FN4]  To the extent these issues involve new information, that information was adequately considered in preparing the JC3 timber sale.

FN4. As to NFMA, the Court finds that the 15-year period in 16 U.S.C. §  1604(f)(5)(A) does not apply to the Jack Creek 3 decision because the Decision Notice was signed January 13, 2000 (AR at Vol. 12 at 5050) before 15-year anniversary of adoption of the Medicine Bow Plan on November 20, 2000.   Because the Jack Creek Record of Decision authorizes the timber sale, it is the Record of Decision date rather than the contract award date that is relevant to the NFMA plan revision issue.

 40. For the Jack Creek project the USFS prepared an EA (AR at 4888-5034), a Decision Notice and FONSI (AR at 5035-50), a specialist's report for ecology and wildlife (AR at 5620-61), a biological evaluation for listed and sensitive reptile, bird, mammal, and plant species (AR at 5662-5712), a fisheries specialist report (AR at 6287-95), a biological evaluation for amphibian species (AR at 6296-98), a supplemental biological assessment for mountain plover and biological evaluation for *1310 wolverine (AR at 6299-6306), and a supplemental biological assessment for Canada lynx (AR at 6270-6286).

 1. Fragmentation

 [30] 41.  Neither NFMA nor NEPA impose a substantive requirement regarding fragmentation.   NFMA and its regulations do impose restrictions on clearcutting.   First, the size of clearcuts are limited to 40 acres on the MBNF. See 36 C.F.R. 219.27(d)(2).  Second, clearcutting is permitted only when it is determined to be the optimum method of timber harvest.  16 U.S.C. 1604(g)(3), (f)(i).   Third, a clearcut must not be located next to openings and "openings in forest stands are no longer considered openings once a new forest is established."  36 C.F.R. §  219.27(d)(1).

 42. In designing the clearcuts for the JC3 sale, the USFS has complied with NFMA because the cuts are less than 40 acres (see ex.   I-33 at par.   AT3, clearcut units average less than 20 acres;  AR at 4905, map of units), the adjacent forest is no longer considered an opening because a young lodgepole pine forest is successfully established in the Jack Creek area (Tr. at 511), and the USFS determined that clearcutting in the JC3 area was optimum because it was a scientifically sound method to regenerate lodgepole pine and aspen. AR at 5030.   Clearcutting, as well as overstory removal, will be used to maintain and promote aspen in the sale area.   AR at 4902;  Tr. at 422-23. Most of the current aspen in the watershed originated because of timber harvest.   AR at 4965.

 [31] 43.  The record supporting the Jack Creek EA met NEPA procedural requirements by extensively discussing fragmentation and its effects. The BE notes that "fragmentation has been described in several ways, and the definition of fragmentation is currently a subject of considerable debate."  AR at 5679, 5683-85 (describing studies related to fragmentation. [FN5])  The EA contains a thorough discussion of fragmentation and clearcuts.   AR at 4965- 67.   Both the BE and EA discuss the Baker study regarding the existing fragmentation on the MBNF. AR at 4965, 5680-81.   The BE discusses Baker's study's protection and silvicultural options to counter fragmentation and restore the landscape to its range of natural variability.   AR at 5680.

FN5. Consistent with the biological evaluation, Dr. Baker testified it was difficult to say what is the ecologically acceptable size of an interior forest patch or what effect the influence of roads in the Jack Creek area has on interior forest.   Tr. at 273-75.

 44. The EA also noted recommendations from scientists and research wildlife biologists from the University of Wyoming Zoology Department and Forest Science Laboratory that in a managed forest, it was good to combine new and old harvest units to increase the patch size of forest in younger age classes so that as they mature, they will provide larger blocks of habitat in the future.   AR at 5011. The fragmentation issue was instrumental to the design of the JC3 Timber Sale. Id. The preferred alternative identified seven specific areas in which harvest units would be concentrated to "begin the conversion of these areas, through a series of entries, from the existing, fragmented collection of stands into a future block of young lodgepole-aspen trees that are similar in species, age, and structure."  Id. at 4942.

 44. Because the proposed harvest units of the JC3 timber sale are adjacent to old harvest units, limited new road construction is required on the timber sale--1.5 miles of reconstruction and 0.6 miles of new construction in short segments from existing roads.   AR at 5777.   The new roads are to be closed following the completion of the sale.   AR at 4906;  Tr. at 488, 605, 607.   To reduce fragmentation, *1311 the MBNF staff is working toward reducing the amount of roads on the forest.   Tr. at 420.   Approximately 1.3 miles of roads which are currently open to the public would be closed and obliterated.   AR at 4902, 4904.

 45. The concentration of proposed harvest units near the existing regenerated harvest units avoided harvest in roadless areas at the southern end of the Jack Creek analysis unit.   The Jack Creek EA contains no cutting in the RARE II roadless area.   AR at 4970.   There was no testimony at the hearing indicating that harvest was planned in the roadless area and additional environmental analysis would have to occur before action within the roadless area.   Tr. at 446-47, 530.

 46. The USFS complied with the procedural requirements of NEPA in considering the fragmentation issue.   NEPA does not dictate substantive environmental results but only prescribes the necessary process.  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350-51, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989).

 2. Sensitive Species and Viability

 [32] 47.  The Jack Creek EA also took a hard look at the effects of the timber sale on sensitive species and viability.   The environmental analysis considered sensitive species list prepared by the Regional Forester in 1993 following adoption of the MBNF Plan. AR at 4930.   The BE for the Jack Creek EA contains a list of the sensitive species.   AR at 5670-72.   The USFS also obtained from the U.S. Fish and Wildlife Service a list of threatened, endangered, and candidate species which may occur on the MBNF and the Thunder Basin National Grasslands.   AR at 5670.   The USFS followed up with the Fish and Wildlife Service to narrow the list to those species that occurred or could potentially occur within the project area.  Id. This review concluded that there were no threatened, endangered, or candidate species known to occur on the Brush Creek/Hayden District.  Id.

 48. The USFS assessed the presence of species in the sale area using three methods.   One method was to assess whether species were likely to occur in the area based upon habitat or forest type preferences.   For example, the boreal owl prefers high elevation, old growth, spruce-fir forests--which are not proposed for harvest in the timber sale.   AR at 5706.   Second, the USFS used occurrence information from other reputable sources.   For example, for the Clustered Lady's slipper, the USFS relied on the Wyoming Natural Diversity Data Base from the Nature Conservancy which confirmed known populations of the plant in some drainages of the Brush Creek, Laramie, and Hayden districts, but there were no known populations in the analysis area.   AR at 5693, 5712.   The USFS also provided inventory field crews with photographs and a description of potential Clustered Lady's slipper locations.   Govt. Ex. DD;  Tr. at 610-11. Third, the USFS conducted surveys for some species--such as the goshawk.   AR at 4959, 4970, 5704.

 49. The BE considers each of the species that occur or are likely to occur in the analysis area, and their habitat requirements, distribution, and ecological needs relative to condition in the analysis area.   AR at 5700-12.   The EA summarizes and explains the analysis of sensitive species.   AR at 4930.

 50. In Plaintiffs' filings with the Court and at the hearing, concerns were raised about the adequacy of the analysis for various wildlife species. The Court finds that the Jack Creek EA adequately analyzed the effects on these species. [FN6]

FN6. Plaintiffs have raised no claim under NFMA that the timber sale threatens the viability of wildlife species and there was no evidence presented at the hearing that the JC3 timber sale would prevent the USFS from maintaining wildlife species viability.

 *1312 51. For the goshawk, the USFS conducted raptor surveys and all stands containing known goshawk nests were avoided in designing the JC3 sale.   AR at 4959, 4970, 5704.   Goshawks use younger pole size stands for foraging and need an open understory to maneuver to obtain prey.  Id. In 1998, the U.S. Fish and Wildlife Service rejected the goshawk for listing as a threatened or endangered species, finding no evidence that goshawk habitat is limiting the population.  63 Fed.Reg. 35183, 35184 (June 29, 1998).

 [33] 52.  For the lynx, the USFS prepared a supplemental BE which assumed that all forested area was lynx habitat.   AR at 6270-86.   The USFS consulted with the Fish and Wildlife Service regarding the effect of the timber sale on lynx.  AR at 6269.   Based on historic records and field visits, the USFS determined there were no lynx present in the analysis area.   AR at 6273, 6276.   There were two historical observations of lynx thirty miles from the analysis area.  Id. at 6273.   The lack of species' presence in the analysis area supports a limited analysis of the species.  Colorado Envtl. Coalition v. Dombeck, 185 F.3d 1162 (10th Cir.1999).

 53. The USFS concluded that pine marten use primarily spruce-fir and to a lesser degree, lodgepole pine for foraging and cover.   AR at 4931.   The USFS concluded that "none of the areas that provide optimal pine marten habitat are included in the proposed action" (AR at 4970), as the most important habitat for marten is the spruce-fir stands at higher elevations in the southern part of the sale and no spruce-fir forest would be harvested.   AR at 5958.   Less than 10% of the timber volume in the JC3 timber sale is spruce-fir (Ex. H;  I-33;  AR at 5773) and the spruce-fir volume in the sale occurs scattered in mixed species stands that will be thinned rather than clearcut.   Tr. at 731- 32.

 54. The USFS prepared a separate fishery specialist report for the Jack Creek timber sale EA on the boreal toad.   AR at 6287-95.   The report was designed to maintain "the habitat integrity and population viability of the boreal toads that may occur in the analysis area."   AR at 6288.   The USFS used amphibian surveys, riparian condition surveys, and wetland inventory maps to identify potential amphibian habitat.  Id. Field reconnaissance and amphibian surveys were conducted.  Id. No wetlands are subject to logging or road construction. AR at 6290-91.   Timber harvest may actually benefit boreal toad and other amphibians by increasing water yield and the growth of vegetation near streams through the additional light created.   This can increase the insects that comprise the amphibian food supply.   AR at 6290, 6292.   Finally, if during logging, monitoring finds the presence of egg masses or tadpoles indicating toad breeding habitat, the areas will be further protected.   AR at 6293.

 55. The EA used the Habitat Capability ("HABCAP") model to assess effects of the timber sale on the various wildlife species.   AR at 4930. While the HABCAP model has limitations, the EA acknowledged these limitations: 
"The model is currently unable to incorporate spatial considerations into the analysis, therefore these considerations must be made by the biologist while interpreting the quality and distribution of habitats." 
  AR at 4930.

 56. The USFS displayed habitat capability for the relevant sensitive and management indicator species.   AR at 4930-31.   *1313 The HABCAP model is used throughout Forest Service Region 2 which includes South Dakota and Wyoming.   AR at 4930.   The USFS's use of the HABCAP model elsewhere in Region 2 has been upheld by various courts. Sierra Club v. United States Forest Service, 878 F.Supp. 1295, 1308-10 (D.S.D.1993), aff'd, 46 F.3d 835 (8th Cir.1995).

 57. The EA discloses that there will likely be a decrease in populations for species that require more closed habitat such as the red breasted nuthatch, golden-crowned kinglet, and the brown creeper. AR at 4971.   In contrast, there will likely be increases in a number of species that require more open habitat.  Id. Following a review of the ecological needs of the various species and an evaluation of the proposed action, the USFS expert biologist concluded that "the proposed action and the action alternatives to the proposed action may adversely impact individuals, but are not likely to result in a loss of viability on the Planning Area or cause a trend to federal listing or loss of species viability rangewide."   AR at 6297.   This conclusion is supported by the record and the USFS is to rely on their own experts so long as their decisions are not arbitrary and capricious.  Colorado Envt'l Coalition, 185 F.3d at 1173 n. 12.

 58. Plaintiffs have not raised the issue of population data and management indicator species as a claim in their Second Amended Complaint.   Nevertheless, the record reflects the USFS fully considered the effects of the timber sales at issue in this case on management indicator species.

 59. Though the Court finds that USFS missed the statutory deadline in NFMA for revision of the 1985 MBNF Plan as discussed above, the remedy for such violation need not be as drastic as a permanent injunction as to any USFS's actions taken with some reliance on the Plan. The USFS complied with NEPA in its design and review of the JC3 timber sale.   Therefore, Plaintiffs' claims as they relate to violations of NEPA are DENIED.

 III. Five Year Timber Sale Action Plans

 [34][35][36] 60.  The USFS issued two documents entitled Five Year Timber Sale Action Plans.   Plaintiffs' request that the Court declare that the development, implementation and modification of the two Five Year Timber Sale Action Plans for the MBNF without providing opportunities for public participation in its development and modification and without preparing a new or supplemental programmatic EIS constitutes violations of NFMA, NFMA regulations, NEPA, NEPA regulations, and constitutes conduct that is arbitrary, capricious, an abuse of discretion and otherwise not in accordance with law-- Plaintiffs' claims must be denied.   Aside from a bald statement in their Second Amended Complaint that they have exhausted administrative remedies, Plaintiffs fail to ever substantiate this claim.   It is, of course, axiomatic that a litigant must exhaust his administrative remedies, if such remedies exist, as a prerequisite to invoking the jurisdiction of the federal court. Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51, 58 S.Ct. 459, 82 L.Ed. 638 (1938).   This Court cannot review "issues that have not been passed on by the agency ... whose action is being reviewed."  New Jersey v. Hufstedler, 724 F.2d 34, 36 n. 1 (3d Cir.1983), rev'd on other grounds, 470 U.S. 632, 105 S.Ct. 1555, 84 L.Ed.2d 572 (1985).   Federal courts do not consider the myriad of issues raised in a complaint without the benefit of the agency's expert input so as to:  (1) avoid "premature interruption of the administrative process," (2) allow the agency to "develop the necessary factual background," (3) give the agency the "first chance" to exercise its discretion, (4) properly *1314 defer to the agency's expertise, (5) provide the agency with an opportunity "to discover and correct its own errors," and (6) deter the "deliberate flouting of administrative processes."  McKart v. United States, 395 U.S. 185, 194-95, 89 S.Ct. 1657, 23 L.Ed.2d 194 (1969). Moreover, a court "usurps the agency's function when it sets aside the administrative determination upon a ground not theretofore presented" to the agency.  Unemployment Compensation Commission v. Aragon, 329 U.S. 143, 155, 67 S.Ct. 245, 91 L.Ed. 136 (1946).

 The U.S.D.A. Reorganization Act of 1994, section 212(e) provides that  "a person shall exhaust all administrative appeal procedures established by the Secretary or required by law before the person may bring an action in a court of competent jurisdiction against (1) the Secretary;  (2) the Department;  or (3) an agency, office, officer, or employee of the Department."  7 U.S.C. §  6912(e).   Importantly, 36 C.F.R. §  215.20 advises that "unless waived in a specific case, it is the position of the Department of Agriculture that any filing for Federal judicial review of a decision subject to review under this part is premature and inappropriate unless the plaintiff has first sought to invoke and exhaust the procedures available under this part."

 [37] 61.  In the case at bar, Plaintiffs have not properly presented their challenge to the Five Year Timber Sale Action Plans to the USFS. Therefore, they have not exhausted their administrative remedies, and these claims are not properly before this Court.

 [38][39] 62.  Additionally, Plaintiffs challenge these Plans under the APA as arbitrary, capricious, an abuse of discretion and otherwise not in accordance with law.  5 U.S.C. §  706(2)(A).   However, in order for an action to be challenged under the APA, it must constitute final agency action.  Heckler v. Chaney, 470 U.S. 821, 828, 105 S.Ct. 1649, 84 L.Ed.2d 714 (1985).   The APA defines "agency action" as an "agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act."  Colorado Farm Bureau Federation v. USFS, 220 F.3d 1171, 1173 (10th Cir.2000), quoting 5 U.S.C. §  551(13).   Issuing these Plans does not fit within the APA definition of an agency "action."

 In order to determine if an agency action is final, the Tenth Circuit has said that a court shall look to whether its impact is direct and immediate, whether the action marks the consummation of the agency's decisionmaking process, and whether the action is one by which rights or obligations have been determined, or from which legal consequences will flow.  Id. The issuance of the Plans does not satisfy these three requirements.   The Plans are merely a general outline, and before any of the sales mentioned in the Plans can go forward, significant environmental analyses must be performed.   Therefore, this Court will not review Plaintiffs' challenge to the two Five Year Timber Sale Action Plans as Plaintiffs have not exhausted their administrative remedies, and the Plans are neither an agency "action," nor are they "final."

 63. Therefore, Plaintiffs' claims as they relate to the two Five Year Timber Sale Action Plans are DENIED.

 IV. Failure to Exhaust Administrative Remedies as to Various Other Claims

 64. As discussed above, Plaintiffs are obligated to exhaust administrative remedies.   United States Department of Agriculture Reorganization Act of 1994, 7 U.S.C. §  6912(e);  Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51, 58 S.Ct. 459, 82 L.Ed. 638 (1938).

 [40] 65.  Leila Bruno, an individual Plaintiff here, was not a party to the administrative *1315 appeals filed by Plaintiffs Biodiversity Associates and Friends of the Bow, and Leila Bruno has therefore failed to exhaust her administrative remedies as required by law, and is dismissed from the case.

 [41] 66.  Plaintiffs have failed to exhaust their administrative remedies as to their claim that defendants' failure to review the 1985 programmatic EIS at least once every five years violates NEPA and NEPA regulations in the Forest Service Handbook.

 67. As also discussed above, Plaintiffs have failed to exhaust their administrative remedies as to their claim that defendants have violated the NFMA and NFMA regulations by failing to demonstrate that the Five Year Timber Sale Action plan developed for the Medicine Bow will 1) provide for "multiple use," 2) ensure a sustained yield of timber harvest, 3) ensure proper coordination of outdoor recreation, range, timber, watershed, wildlife and fish, and wilderness, and 4) provide sufficient latitude to make periodic adjustments in use to conform to changing needs and conditions.

 68. As also discussed above, Plaintiffs have failed to exhaust their administrative remedies as to their claim that defendants have violated the NFMA and NFMA regulations by failing to determine for the Five-Year Timber Sale Action Plan what specific forest management systems, harvesting levels, and procedures are appropriate to provide for harmonious coordination of the multiple uses and a sustained yield of timber harvest.

 69. Plaintiffs have failed to exhaust their administrative remedies as to their claim that defendants have violated NEPA and NEPA regulations by failing to issue any legally adequate amendments to the 1985 MBNF Plan or programmatic EIS that would address the "problem areas, inadequacies, changes, and new information" identified by the 1990 Special Review Team Report, the 1991 New Direction for the '90's Document, the 1992 Five-Year Review, the 1992 Monitoring Report, or Plaintiffs' comments and administrative appeals.

 70. As to the Bird Creek sale, Plaintiffs have failed to exhaust their administrative remedies as to their claims that Defendants have unlawfully withheld or unreasonably delayed the following agency actions:  1) to revise, amend, correct, or supplement the 1985 programmatic EIS to account for the development of the Five-Year Timber Sale Action Plan, changed circumstances, significant new information, the 1990 Special Review Team Report, and problems identified in the 1992 Five Year Review;  2) to conduct a timely interdisciplinary review of the changed circumstances and significant new information relevant to impacts of the MBNF timber harvesting program; document the results of such review;  and make a timely determination on whether this information warrants correction, supplementation, or revision of the 1985 programmatic EIS;  3) to conduct a review of the 1985 programmatic EIS at least once every 5 years--to determine if that EIS should be corrected, supplemented, or revised;  4) to determine in a timely way whether or not the harvest level and allowable sale quantity prescribed in the 1985 Plan is sustainable in light of new information and changed circumstances that emerged since the 1985 Forest Plan and 1985 EIS were adopted;  and 5) to assess how the acreage of lands that are suitable for timber harvest was reduced by changing in 1994 from an unlawful 7-year restocking standard to a 5-year restocking standard required by NFMA.

 71. As to the JC3 and Joes Park sales, Plaintiffs have failed to exhaust their administrative remedies as to their claim that *1316 Defendants have unlawfully withheld or unreasonably delayed the following agency action:  1) to conduct a timely interdisciplinary review of the changed circumstances and significant new information relevant to impacts of the MBNF timber harvesting program;  document the results of such review; and make a timely determination on whether this information warrants correction, supplementation, or revision of the 1985 programmatic EIS;  or 2) to conduct a timely interdisciplinary review of the changed circumstances and significant new information relevant to impacts of the MBNF timber harvesting program;  document the results of such review;  and make a timely determination on whether this information warrants correction, supplementation, or revision of the 1985 programmatic EIS.

 72. Therefore, the Court need not consider these claims, and they are hereby DENIED.

 V. Permanent Injunction

 73. As explained fully above, although the USFS has failed to timely revise the 1985 MBNF Plan, the correct remedy for their failure is not a permanent injunction against all USFS actions that relate thereto.   Therefore, Plaintiffs' request for injunctive relief as to the JC3 and Fall Creek/Bird Creek and any other pending actions based thereon is DENIED.

 VI. Administrative Procedure Act Claims

 74. The Court finds that it would be a waste of judicial resources to not address the effect of the USFS's failure to revise the 1985 MBNF Plan within the time limits set out by NFMA, as more fully discussed above, since Sec. 327 which grants the USFS further time to finish the revision will expire October 1, 2002.   To the extent that this action addresses the USFS's failure to timely revise the 1985 MBNF Plan and programmatic EIS as agency action unlawfully withheld or unreasonably delayed pursuant to 5 U.S.C. §  706(1)(generally, the "APA"), the Court finds that upon the expiration of Sec. 327, the USFS will be in violation of 5 U.S.C. §  706(1), as it has unlawfully withheld a revision of the 1985 MBNF Plan pursuant to the timeline set out in NFMA, 16 U.S.C. 1604(f)(5)(A).   Therefore, it behooves the USFS to timely revise the 1985 MBNF Plan and programmatic EIS whether or not Congress grants another extension such as that found in Sec. 327.   Further delay is hereinafter inexcusable.   Therefore, the USFS is HEREBY ORDERED, after October 1, 2002, to adhere to the timeline for revision that it has put before this Court.   See Findings of Fact 53;  Tr. at 388-89;  Govt. Ex. E.

 75. All other claims in this case are HEREBY DISMISSED AS MOOT.

 226 F.Supp.2d 1270, 33 Envtl. L. Rep. 20,073
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Supreme Court of Wyoming.
Kathy A. ANDERSEN, as Personal Representative of the Estates of Jared Steffen,
Decedent, and Robert Dean Yates, Decedent;  and Jody McCampbell, Individually
and as Conservator for Caleb Steffen, a Minor Child, Appellants (Plaintiffs),
v.
TWO DOT RANCH, INC., a Wyoming corporation;  and Maria Lopez Hernandez,
Appellees (Defendants).
No. 00-67.

July 12, 2002.

 Estates of automobile passengers killed in collision with cow brought action against owner of cow and driver of other vehicle. The District Court, Park County, Hunter Patrick, J., granted summary judgment for defendants, and plaintiffs appealed. The Supreme Court, Kite, J., held that: (1) owner of cow did not owe duty to passengers of vehicle that struck cow, and (2) fact issues as to whether driver of other vehicle that struck cow sent her child to warn oncoming traffic precluded summary judgment.

  Affirmed in part, reversed in part, and remanded.
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181(2)
228k181(2) Most Cited Cases
Summary judgment is appropriate when no genuine issue as to any material fact exists and the prevailing party is entitled to have a judgment as a matter of law.  Rules of Civ.Proc., Rule 56(c).
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181(2)
228k181(2) Most Cited Cases
A genuine issue of material fact exists, for purposes of summary judgment, when a disputed fact, if it were proven, would have the effect of establishing or refuting an essential element of the cause of action or defense which the parties have asserted.

[3] Appeal and Error file_508.png
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934(1)
30k934(1) Most Cited Cases
On appeal from summary judgment, the Supreme Court examines the record from the vantage point most favorable to the party who opposed the motion, and gives that party the benefit of all the favorable inferences which may fairly be drawn from the record.
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The Supreme Court evaluates the propriety of a summary judgment by employing the same standards and by using the same materials as were employed and used by the lower court.
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In order to maintain a claim of negligence, a plaintiff must prove that the defendant was under a duty of care to protect the plaintiff from injury, the defendant breached that duty, the plaintiff suffered actual injury or loss, and the defendant's breach of the duty proximately caused the injury or loss.
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The owner of domestic animals is under no legal obligation to restrain them from being loose or unattended on a highway absent a statute to the contrary.
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The general duty of reasonable care owed by a livestock owner does not require the owner to prevent livestock from wandering onto public highways in posted open range.  Wyo.Stat.Ann. §  11-28-108.
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	(Formerly 48Ak178)
Owner of cow had no duty under Gates v. Richardson policy factors to prevent cow from wandering onto highways in posted open range, where motorists, who were forewarned of possibility of livestock on highway, had greater capacity to foresee potential danger, owner's only conduct was grazing cattle in large area posted as open range, no moral blame could be attached to owner's conduct, preventing future harm by physically restraining livestock from wandering across would impose a broad duty that would, essentially, nullify open range doctrine, such a broad duty would place a substantial burden on livestock owners, and consequences to community for danger of collisions with livestock in open range were no greater than existed in past.  Wyo.Stat.Ann. §  11-28- 108.
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Genuine issue of material fact as to whether, after colliding with cow, motorist sent her son out unto highway to warn oncoming motorists, which resulted in second collision, precluded summary judgment for motorist that initially struck cow in action by passengers of vehicle involved in second collision, where eyewitnesses testified to presence of child in traffic lane, and investigating officer's notes indicated that plaintiff's version of events was physically possible.
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A person who voluntarily undertakes to render a service to another which he recognizes as necessary for the protection of a third person or his property is subject to liability to that person for physical harm resulting from the failure to exercise reasonable care if that failure increases the risk of harm to the third person or the harm was occasioned by reliance on the voluntary service.
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 KITE, Justice.

 [¶  1] Three vehicles collided with a cow on a state highway in an area posted as open range resulting in two fatalities.   The plaintiffs, [FN1] representing the deceased and surviving passengers of the third vehicle, sued Two Dot Ranch, Inc. (Two Dot), the owner of the cow, and Maria Lopez Hernandez, the driver of the second vehicle.   The district court granted summary judgment for all defendants.   We affirm the summary judgment on the claims against Two Dot because allowing livestock on an unfenced highway in posted open range is not evidence of negligence.   We reverse the summary judgment in favor of Ms. Hernandez because genuine issues of material fact exist regarding the care she exercised in warning other motorists of the danger and remand the case for further proceedings.

FN1. The appellants-plaintiffs are Kathy A. Andersen, the personal representative for the estates of Jared Steffen and Robert Dean Yates, and Jody McCampbell, individually and as conservator for Caleb Steffen.   We will refer to them throughout this opinion collectively as "the plaintiffs."

    ISSUES
 [¶  2] We restate the issues presented by the parties as follows: 
1.  In light of Wyoming's historical adherence to the open range doctrine and statutory provisions regulating grazing and pasturing of livestock, does a livestock owner owe a duty of care to protect the motoring public by preventing his livestock from wandering onto an unfenced road in a posted open range? 
2.  If there is such a duty, did genuine issues of material fact exist regarding the reasonableness of Two Dot's actions which precluded summary judgment? 
3.  Did genuine issues of material fact exist precluding summary judgment with regard to the reasonableness of Ms. Hernandez's efforts to warn other motorists of the dead cow in the road?

FACTS
 [¶  3] Pursuant to our standard of review for summary judgments, we recite the facts from the vantage point most favorable to the plaintiffs, as the party opposing the motions, *1013 awarding them all the favorable inferences which may be drawn from those facts.  S & G Investors, LLC v. Blackley, 994 P.2d 941, 943 (Wyo.2000).

 [¶  4] Highway 294 connects the highway from Belfry, Montana, to Cody, Wyoming, with the highway from Cody, Wyoming, to Powell, Wyoming.   Portions of Highway 294 run through Bureau of Land Management (BLM) land commonly known as the North Badlands pasture.   Two Dot operates a ranch headquartered about seventeen miles north of Cody and grazes livestock on land leased from the BLM in addition to its own land.   The accident occurred on the stretch of Highway 294 which runs through the North Badlands pasture.   This area is open range and, accordingly, unfenced.   Signs notify travelers that livestock may be on the road.

 [¶  5] Two Dot had historically leased the North Badlands pasture;  however, in 1994 the BLM decided to restrict grazing in that area to rejuvenate the pasture.   Two Dot continued to maintain cattle in adjoining, fenced pastures. On May 4, 1994, a range management specialist for the BLM discovered approximately thirty-seven head of Two Dot's black Angus cattle in the North Badlands pasture.   The cattle appeared to have escaped from the adjoining pasture through a gate with a broken lock.   Although Two Dot did not have permission at the time to graze its cattle in the North Badlands pasture, it had an informal agreement with the BLM which allowed it to remove stray livestock without penalty if accomplished in a timely manner.   After repairing the lock on May 4, 1994, the BLM agent informed Two Dot of the unconfined cattle.

 [¶  6] Four days later, on the evening of May 8, 1994, the cattle were still in the North Badlands pasture.   Dennis and Betty Wagner were traveling west on Highway 294 at approximately 9:00 p.m. when they encountered a group of black Angus cattle on the road.   Despite taking evasive maneuvers, the Wagners hit one of the cows.   Their vehicle was still operable, so they continued on to their residence in Clark.   There is some dispute as to where the Wagners left the cow which may still have been alive when they left the scene.   Mr. Wagner testified the cow was on the right shoulder along the edge of the highway when they drove away.   However, after returning home, Mrs. Wagner called the sheriff's office to report the accident and stated there was "a dead cow in the middle of the road."

 [¶  7] Later that night, Ms. Hernandez and her family left Clark traveling east on Highway 294.   Ms. Hernandez encountered the cow lying in the middle of the road.   Since the black cow blended with the road and the night, she was unable to avoid hitting it.

 [¶  8] Meanwhile, Robert Yates, his girlfriend Jody McCampbell, and her children Jared and Caleb Steffen were also traveling east on Highway 294 some distance behind the Hernandez vehicle.   The parties dispute what happened next.   Ms. Hernandez claimed that all her passengers were still in her vehicle when the third vehicle struck the cow.   Ms. McCampbell, however, stated that, as they approached the scene, a boy waving his arms appeared in their lane of travel.   Mr. Yates, who was driving the third vehicle, moved into the other lane to avoid the boy and collided with the cow.   At the scene, Ms. Hernandez apparently made statements to police officers which indicated she had sent her son Anthony to warn oncoming traffic although she now denies making any such statements.   Mr. Yates and Jared died as a result of the injuries they sustained in the accident.   Ms. McCampbell and Caleb were injured but survived.

 [¶  9] The plaintiffs filed suit claiming negligence against Two Dot, the Wagners, [FN2] and Ms. Hernandez.   Two Dot and Ms. Hernandez successfully moved for summary judgment.   The district court ruled in favor of Ms. Hernandez concluding there was insufficient evidence to determine whether she, or her son at her direction, acted unreasonably in attempting to warn oncoming traffic.   The court noted there was insufficient evidence to determine where Anthony was in relation to the cow or where the cow was located on the road when the third vehicle hit *1014 it.   From that, the district court determined a jury could not reasonably conclude Ms. Hernandez acted in an unreasonable manner.   The district court also granted Two Dot's motion for summary judgment concluding no duty was owed to motorists traveling through open range.   The plaintiffs appealed to this court.

FN2. The Wagners reached a settlement with the plaintiffs and are not a party to this appeal.

    STANDARD OF REVIEW
 [1][2][3][4] [¶  10] Summary judgment is appropriate when no genuine issue as to any material fact exists and the prevailing party is entitled to have a judgment as a matter of law.  Scherer Construction, LLC v. Hedquist Construction, Inc., 2001 WY 23, ¶  15, 18 P.3d 645, ¶  15 (Wyo.2001);  see also W.R.C.P. 56(c).  A genuine issue of material fact exists when a disputed fact, if it were proven, would have the effect of establishing or refuting an essential element of the cause of action or defense which the parties have asserted.  Bachmeier v. Hoffman, 1 P.3d 1236, 1240 (Wyo.2000).   We examine the record from the vantage point most favorable to the party who opposed the motion, and we give that party the benefit of all the favorable inferences which may fairly be drawn from the record.  Id. We evaluate the propriety of a summary judgment by employing the same standards and by using the same materials as were employed and used by the lower court. Scherer Construction, LLC, 2001 WY 23, ¶  15, 18 P.3d 645.   We do not accord any deference to the district court's decision on issues of law.  Id.

DISCUSSION
Two Dot Ranch
 [5] [¶  11] In order to maintain a claim of negligence, a plaintiff must prove that "the defendant was under a duty of care to protect the plaintiff from injury;  the defendant breached that duty;  the plaintiff suffered actual injury or loss;  and the defendant's breach of the duty proximately caused the injury or loss."  Roberts v. Klinkosh, 986 P.2d 153, 156 (Wyo.1999).   We must determine whether Two Dot owed any duty of care to protect the plaintiffs from suffering injury as a result of colliding with livestock wandering on an unfenced roadway in posted open range.  "[W]hether a duty exists and the scope of that duty are questions of law for the court." Kobos By and Through Kobos v. Everts, 768 P.2d 534, 541 (Wyo.1989);  see also Vassos v. Roussalis, 658 P.2d 1284, 1287 (Wyo.1983).   If no duty is established, there is no actionable claim of negligence.  Davis v. Black Hills Trucking, Inc., 929 P.2d 532, 534 (Wyo.1996).

 [¶  12] The district court concluded there was no duty because the accident occurred in an open range  [FN3] area.   The plaintiffs argue the open range doctrine does not excuse a livestock owner from the exercise of reasonable care in pasturing his cattle and applies only to claims for damage caused by trespass of the livestock, thus questioning its relevance to this case.   Two Dot counters that the open range doctrine effectively immunizes it from any claims of negligence arising from pasturing its cattle in open range.   The Wyoming Stock Growers Association and the Wyoming Wool Growers Association, through their amicus brief, assert a duty of ordinary care already applies to both "enclosed" and "open range" livestock owners.   However, they maintain the plaintiffs are seeking a new and much broader duty which would require that all owners prevent their livestock from being on open range roadways or be held liable in negligence for failing to do so.

FN3. Neither Wyoming case law nor statutory law provides a definition of the term "open range" although it is referenced in case law as if it is a self-defining concept.   One definition of the term is an area "where there is no stock law or ordinance prohibiting an owner from allowing his domestic animals to roam at large."  Culpepper v. Rachal, 370 So.2d 154, 155 (La.Ct.App.1979).   Another definition provides "open range is an area in which livestock are kept at large, unrestrained and unattended." Estate of Shuck v. Perkins County, 1998 SD 32, ¶  13, 577 N.W.2d 584, ¶  13 (S.D.1998).   Open range is also referred to as "free range" in some authorities.

 [¶  13] This is an issue of first impression, which is striking considering the historical prominence of the livestock industry in this state.   We note, "in Wyoming, the common law of negligence creates a general duty 'to exercise the degree of care required of a reasonable person in light of all the circumstances.' "  *1015 Hill v. Park County By and Through Board of County Commissioners, 856 P.2d 456, 459 (Wyo.1993) (quoting McClellan v. Tottenhoff, 666 P.2d 408, 411 (Wyo.1983));  see also Vassos v. Roussalis, 625 P.2d 768, 772 (Wyo.1981) ("The standard is fixed as that which is required of a reasonable person in the light of all the circumstances.   Some circumstances have acquired particular legal significance which make it possible for the court to fix a more specific standard" (citations omitted)).  [FN4]  Further, this court has long held that "common law is the law of Wyoming unless abrogated by statute."  Shunn v. State, 742 P.2d 775, 778 (Wyo.1987).

FN4. 
Generality of the reasonable care standard.   In the latter half of the 19th century, courts began to develop a general duty or standard of care describing the duty of all persons to exercise ordinary care, meaning the care of a reasonable person, for the benefit of other persons, not merely the particular duties of, say, a veterinarian to a farmer.   The standard for determining negligence purports to apply invariantly to all negligence cases. 
More specific standards.   It may be more accurate to say that the general duty or standard of ordinary care is a default rule, a standard applied when there is no other more specific standard addressed to the particular parties or their particular situation and where the defendant has not undertaken some different level of care. 
Dan B. Dobbs, The Law of Torts §  117 at 277 (2000). 

Statutes are not to be construed as changing the common law unless the purpose to effect such change is clearly expressed therein.   To have such effect "the language (of the statute) must be clear, unambiguous, and peremptory."  Meek v. Pierce, 19 Wis. 300, 303.   That rule has been consistently adhered to ever since it was so stated in the case cited. 
  Unemployment Compensation Commission of Wyoming v. Mathews, 56 Wyo. 479, 111 P.2d 111, 116 (1941);  see also Urbach v. Urbach, 52 Wyo. 207, 73 P.2d 953, 961 (1937);  Zancanelli v. Central Coal & Coke Co., 25 Wyo. 511, 173 P. 981, 987 (1918).   Absent a manifestation of legislative intent to repeal a common-law rule, statutes should be construed as consistent with the common law.  Carrow Company v. Lusby, 167 Ariz. 18, 804 P.2d 747, 750 (1990) (en banc).

 [¶  14] Under English common law, the owner or possessor of livestock was strictly liable for damages resulting from their trespasses.  Hecht v. Harrison, 5 Wyo. 279, 40 P. 306, 308 (1895);  7 Stuart M. Speiser et al., The American Law of Torts §  21:32 (1990).   However, the owner of livestock had no duty to keep his animals off the public highways.  7 Speiser, The American Law of Torts, supra at §  21:34;  James L. Rigelhaupt, Jr., Liability of owner of animal for damage to motor vehicle or injury to person riding therein resulting from collision with domestic animal at large in street or highway, 29 A.L.R.4th 431, 439 (1984).   Liability attached to the owner of livestock only where he knew the animal had a dangerous propensity or trait or unless he should reasonably have anticipated that injury would result from the situation. Id. The "fence in" rule is the prevalent legal doctrine in the high population density states of the Eastern United States.   See generally Fogle v. Malvern Courts, Inc., 554 Pa. 633, 722 A.2d 680, 682-83 (1999); Byram v. Main, 523 A.2d 1387, 1389 (Me.1987);  Johnson v. Robinson, 11 Mich.App. 707, 162 N.W.2d 161, 162-63 (1968);  Nixon v. Harris, 15 Ohio St.2d 105, 238 N.E.2d 785, 786-87 (1968).   In the American West, the common-law "fence in rule" was generally rejected in favor of an open range or "fence out" rule because of the unique physical and demographic characteristics of the area.  Garretson v. Avery, 26 Wyo. 53, 176 P. 433, 434 (1918).   This court has not had the opportunity to apply the open range doctrine, or "fence out" rule, in a situation where personal injury is caused by a collision with livestock on a public highway in posted open range.   Likewise, no specific statute addresses the respective liability of the parties in this type of situation.   Consequently, we must determine how our common law, developed in concert with our statutes governing the control of livestock on public highways, should be applied in this context.

 A. The Open Range Doctrine

 [¶  15] Dating from Wyoming's territorial days, the legislature has methodically enacted *1016 statutes which impact the common-law rules relating to animals running at large.   The territorial legislature enacted Wyoming's first "lawful fence" statute (Fence Out Statute) in 1869 which firmly rejected the common-law "fence in" rule. [FN5]  1869 Wyo. Gen. Laws ch. 58.   It provided, through various sections, the specifications for construction of a lawful fence, maintenance of joint partition fences, restraint and custody of breaching animals, and, most importantly to the instant discussion, liability for breach.   This latter provision set forth:

FN5. 
[T]he proprietor or tenant of land is not obliged to fence it, but every man is bound at his peril to keep his cattle on his own premises.   This he may do in any manner he chooses, but in the event of their escape, he is held liable for their trespasses on the land of others, whether fenced or unfenced, no man being required to fence against the cattle of others, in the absence of an agreement, prescription, or statute to the contrary. 
4 Am.Jur.2d Animals §  59 at 399 (1995). 

Any person or persons owning or having in his or her or their possession or charge, any horses, mules, cattle, or any one of such animals, which shall breach over or under, or breach into any lawful inclosure belonging to any person or persons other than the owners of such animal or animals, such person or persons owning or having in charge or possession such breaching animal or animals shall be liable to the party or parties sustaining such injury, for all damages he, she, or they may have sustained by reason of such breaching as aforesaid, to be recovered in a civil action before any court having jurisdiction thereof or by arbitration.... 
  1869 Wyo. Gen. Laws ch. 58, §  3. The Fence Out Statute established the full liability of livestock owners for all damages caused by livestock breaching a "lawful fence," not just for damages to property.   It is notable that this provision has remained essentially unchanged since its enactment. [FN6]

FN6. 
Source:  C.L. 1876, ch. 51, § §  3, 5 to 8;  R.S. 1887, § §  4185, 4187 to 4190;  R.S. 1899, § §  1976 to 1980;  C.S.1910, § §  2581 to 2585;  C.S.1920, § §  3074 to 3078;  R.S.1931, § §  42-104 to 42-108;  C.S.1945, § §  66-509 to 66-513;  W.S.1957, § §  11-540 to 11-544;  W.S.1977, § §  11-33-110 to 11-33-114;  Laws 1978, ch. 32, §  1;  1979, ch. 144, §  1. Amended by Laws 1996, ch. 69, §  1, eff. March 19, 1996;  Laws 2000, ch. 24, §  4, eff. July 1, 2000. 
Wyo. Stat. Ann. §  11-28-108 (LexisNexis 2001). 
In 1996, the language was amended from "horses, mules or cattle" to "livestock or domesticated buffalo," and, in 2000, all references to "county court" were amended to "circuit court" consistent with Wyo. Stat. Ann. §  5-9-102 (LexisNexis 2001).

 [¶  16] The rejection of the common-law "fence in" rule, in favor of the "fence out" open range doctrine, is well reflected in Wyoming case law and is perhaps most succinctly stated in Martin v. Platte Valley Sheep Co., 12 Wyo. 432, 76 P. 571, 574 (1904) (emphasis added): 
The common-law rule requiring the owner of cattle to confine them, or, in default thereof, to answer for any damages occasioned by their trespasses upon the lands of another, is abrogated, or, rather, never obtained, in this state, nor in the other Western states.... In this state cattle are permitted to run at large, and the principle in force here is that no actionable trespass is committed when domestic animals lawfully running at large wander upon and depasture the uninclosed lands of a private owner.

 [¶  17] Gillespie v. Wheatland Industrial Co., 22 Wyo. 331, 140 P. 832  (1914), clarified the nature of the open range doctrine as applied in Wyoming. In Gillespie, the plaintiff's cattle strayed from public range onto the defendant's unenclosed land and were killed when they fell into a ditch.   The issue presented was whether the landowner was liable to the livestock owner for creating an unsafe or dangerous condition on his unenclosed land.   The court concluded the landowner was not liable in that instance, and the court's logic is relevant to the matter at hand: 
The gist of the argument of counsel for plaintiff is that the cattle were not unlawfully on the premises, and hence were not trespassing thereon.   This argument is based upon the holding that the owner of live stock running at large upon the range is not liable for damages done by such *1017 stock straying upon the uninclosed lands of another.   But the reason for such nonliability is, not because they are not trespassing, but because no duty rests upon the owner to keep his stock off uninclosed land, and he is not guilty of negligence in failing to do so, or in permitting them to run at large, and, being guilty of neither a willful trespass nor negligence in the care of his stock, he is not answerable in damages, and for the further reason that the landowner has the right to exclude such stock from his premises by fencing against them, or otherwise preventing them from coming or being thereon, and, if he neglects to do so, he takes the risk of trespass by animals lawfully running at large.   Such stock were not rightfully upon such uninclosed land in the sense that the owner had the right to run and graze them there, for, if they were, then the landowner would have no lawful right to exclude or remove them therefrom.   On the other hand, as a general rule, the owner of uninclosed lands is under no duty to make or keep them in safe condition for stock straying thereon. 
  140 P. at 833 (emphasis added).   In Gillespie, this court clarified that the open range doctrine was not based solely on immunity from damages due to trespass but, more importantly, was founded on the absence of a duty.

 [¶  18] The absence-of-duty concept was reiterated four years later in  Garretson, 176 P. at 434.   In that case, Mr. Garretson's cow broke into Mr. Avery's fenced enclosure, ate the green alfalfa grass being grown there, and died. [FN7]  Mr. Garretson sued Mr. Avery for the value of the cow, interest, and costs alleging Mr. Avery was negligent in failing to maintain a lawful fence or in maintaining a fence in such defective condition that it allowed the cow to breach into the alfalfa field.   The court noted, if there were no fence at all, Mr. Avery would not be liable because he had no duty to fence against livestock.   The court concluded the lawful fence statute was intended to prevent harm to livestock caused by a poorly constructed fence and not from the hazards that might exist within a fenced enclosure once breached.

FN7. As set out in the facts portion of Garretson, green alfalfa grass is apparently toxic to cattle accustomed to eating "dry feed," causing them to bloat and then die.

 [6] [¶  19] In 1919, one year after the Garretson decision, the legislature enacted a statute entitled "Domestic Stock Shall Not Be Allowed to Run at Large in Lanes" (Strays in Public Lanes Statute), [FN8] the precursor to Wyo. Stat. Ann. §  11-24-108 (LexisNexis 2001) (Strays on Fenced Highways Statute) which is at issue in this case.  1919 Wyo. Sess. Laws ch. 109, § §  1, 2. Turning any domestic stock, saddle, or work horses on any public lanes and fenced roads to graze from May through September was made a misdemeanor punishable by a fine of not less than ten dollars nor more than twenty-five dollars.   With the passage of the Strays in Public Lanes Statute, the legislature for the first time addressed and modified the common-law "running at large" rule, [FN9] which provided *1018 an owner of domestic animals is under no legal obligation to restrain them from being loose or unattended on a highway.  Brauner v. Peterson, 16 Wash.App. 531, 557 P.2d 359, 361 (1976).

FN8. 
Domestic Stock Shall Not Be Allowed to Run at Large in Lanes. 
AN ACT making it unlawful for any person, persons, company or corporation to turn domestic stock, saddle or work horses in public lanes or fenced roads for grazing purposes. Be It Enacted by the Legislature of the State of Wyoming. 
Section 1.  It shall be unlawful for any person, persons, company or corporation to turn any domestic stock, saddle, or work horses in any public lanes or fenced road in the State of Wyoming for grazing purposes, during the months of May, June, July, August and September. 
Section 2.  Any person, persons, company or corporation violating the provisions of this Act shall be deemed guilty of a misdemeanor and upon conviction thereof shall be fined not less than ten dollars ($10.00) nor more than twenty-five dollars ($25.00). 
Section 3. This Act shall take effect and be in force from and after its passage. 
Approved February 25, 1919. 
1919 Wyo. Sess. Laws ch. 109.

FN9. 
[T]he owner of domestic animals is under no legal obligation to restrain them from being loose or unattended on a highway absent a statute to the contrary.  Pennyan v. Alexander, 229 Miss. 704, 91 So.2d 728, 59 A.L.R.2d 1321 (1957);  Hinkle v. Siltamaki, 361 P.2d 37 (Wyo.1961); Alioto v. Denisiuk, 23 Misc.2d 292, 205 N.Y.S.2d 570 (1960);  Wilson v. Rule, 169 Kan. 296, 219 P.2d 690 (1950);  cf., Green v. Biles-Coleman Lbr. Co., 58 Wash.2d 307, 308, 362 P.2d 593 (1961);  Burback v. Bucher, 56 Wash.2d 875, 879, 355 P.2d 981 (1960). 
Brauner v. Peterson, 16 Wash.App. 531, 557 P.2d 359, 361 (1976).

 [¶  20] The 1919 Strays in Public Lanes Statute did not wholly repeal the common-law rule.   It modified the rule to make turning domestic stock on public lanes and fenced roads, under specific circumstances, a misdemeanor punishable by a fine.   Two years later, the statute title was revised to "Live Stock in Lanes," and the language was amended in pertinent part as follows:  [FN10]

FN10. 
    Live Stock in Lanes.
 
An Act to amend and re-enact Section 3119 Wyoming Compiled Statutes, 1920, relating to stock at large in lanes and providing penalty therefore. 
Be It Enacted by the Legislature of the State of Wyoming: 
Section 1. Section 3119 Wyoming Compiled Statutes 1920, is hereby re-enacted to read as follows: 
Section 3119.  It shall be unlawful for any person, persons, company or corporation to permit live stock of any kind, to run at large in any public lanes or fenced roads in the State of Wyoming.   Any person, persons, company or corporation violating the provisions of this section shall be deemed guilty of a misdemeanor and upon conviction thereof shall be fined not less than ten dollars ($10.00) nor more than one hundred dollars ($100.00) and in addition shall pay all damage done by such stock unlawfully permitted to run at large in such lanes or roads;  Provided that the provisions of this act shall not apply to range stock drifting into lanes or fenced roads in going to, or returning from their accustomed ranges. 
Section 2.  This act shall take effect and be in force from and after its passage. 
Approved February 21, 1921. 
1921 Wyo. Sess. Laws ch. 108. 

Section 3119.  It shall be unlawful for any person, persons, company or corporation to permit live stock of any kind, to run at large in any public lanes or fenced roads in the State of Wyoming.   Any person, persons, company or corporation violating the provisions of this section shall be deemed guilty of a misdemeanor and upon conviction thereof shall be fined not less than ten dollars ($10.00) nor more than one hundred dollars ($100.00) and in addition shall pay all damage done by such stock unlawfully permitted to run at large in such lanes or roads;  Provided that the provisions of this act shall not apply to range stock drifting into lanes or fenced roads in going to, or returning from their accustomed ranges. 
  1921 Wyo. Sess. Laws ch. 108, §  1 (emphasis added).   These significant changes removed the May through September application of the previous statute, considerably increased the maximum imposable fine, provided an exception for stock "drifting" into the public lanes or fenced roads going to or coming back from their accustomed ranges, and, perhaps most importantly, provided for civil liability for any damage caused by the livestock unlawfully running at large on public lanes or fenced roads.   At this juncture, the legislature had for a second time modified common law and the open range doctrine to impose full liability for damage done by livestock running at large under statutorily specified circumstances. [FN11]  Obviously the drifting livestock exception was something of a cavernous loophole, yet the modifications evidenced the legislature's measured refinements of the open range doctrine.

FN11. Amendments made in 1951 gave certain public officials authority to impound animals found straying on public lanes and fenced roads, identify owners, sell impounded animals, and disburse sale proceeds.

 [¶  21] Another amendment significant to this appeal was enacted in 1955.   The language "any public lanes or fenced road,"  [FN12] established in the 1919 original enactment of the statute, was revised to "any fenced public lanes or fenced roads."  1955 Wyo. Sess. Laws ch. 15, §  1. Prior to this change, the statute prohibited livestock from running at large on any public lane, whether fenced or unfenced.   The statute narrowed the prohibition to livestock running at large on any *1019 fenced public lane.   This development is interesting in light of the then contemporary legal trend toward greater restriction of animals running at large as evidenced in the following American Law Reports excerpt dating from 1954:  "The manifest danger to travelers of permitting domestic animals to roam at will on the highways has given rise in many jurisdictions to the adoption of statutes or ordinances prohibiting their owners from allowing them to be at large."   M.O. Regensteiner, Annotation, Owner's liability, under legislation forbidding domestic animals to run at large on highways, as dependent on negligence, 34 A.L.R.2d 1285, 1285 (1954).  [FN13]

FN12. The 1919 version actually read "in any public lanes or fenced road," and the 1921 amendment changed the "fenced road" reference to the plural "fenced roads."

FN13. See also Rigelhaupt, supra, 29 A.L.R.4th at 439;  R.P.D., Annotation, Liability for damage to vehicle or injury to person riding therein by animal at large in street or highway, 140 A.L.R. 742, 743 (1942).

 [¶  22] At first glance, it would seem the Wyoming legislature was bucking the tide of conventional wisdom.   However, on closer examination, it appears that the modification to the Strays in Fenced Public Lanes Statute was consistent with the trend for greater restrictions when viewed in the context of extant legislation and the enactment of the livestock district statutes in the same year. 
"All statutes are presumed to be enacted by the legislature with full knowledge of the existing state of law with reference thereto and statutes are therefore to be construed in harmony with the existing law, and as a part of an overall and uniform system of jurisprudence, and their meaning and effect is to be determined in connection, not only with the common law and the constitution, but also with reference to the decisions of the courts." 
  Fosler v. Collins, 13 P.3d 686, 689 (Wyo.2000) (quoting Voss v. Ralston, 550 P.2d 481, 486 (Wyo.1976)).

 [¶  23] A statute enacted in 1907 gave boards of county commissioners authority to erect lawful fences upon the right-of-ways of roads, with the costs apportioned between the benefiting landowner, petitioners, or the county as determined to be appropriate, with gates to be constructed as deemed necessary for the convenience of the public.  1907 Wyo. Sess. Laws ch. 39, §  1. This provision (County Commissioners Fence Authorization Statute) was the predecessor of what we now know as Wyo. Stat. Ann. §  11-28-105 (LexisNexis 2001).   It has been retained essentially intact with minor amendments in 1929, 1931, and 1978 which added (1) the term "cattle guards," (2) provisions for identifying signs to be placed on the cattle guards and gates, and (3) direction that construction be done as prescribed by the state highway department.   The statute gave county commissioners control and authority to make fencing decisions concerning roads in their county.   Clearly, when the 1955 amendment created the Strays in Fenced Public Lanes Statute, the legislature was aware of the County Commissioners Fence Authorization Statute and the boards of county commissioners' longstanding authority to fence any public road in their counties as they deemed appropriate.   Subsequent to the 1955 amendment creating the Strays in Fenced Public Lanes Statute, a county's action to fence a lane or road brought with it the prohibition against animals running at large and accorded full liability for damage caused due to a violation.

 [¶  24] In addition, in 1955 the legislature enacted the state's first livestock district legislation (Livestock District Statutes).  1955 Wyo. Sess. Laws ch. 104, § §  1-9.   These provisions, now found at Wyo. Stat. Ann. § §  11-33-101 to-109 (LexisNexis 2001), permitted seventy-five percent of the landowners owning at least seventy-five percent of the land in any irrigation district to petition the board of county commissioners to establish a livestock district.   When such a district was established, livestock was prohibited from running at large within the boundaries of the district including the public highways situated therein.   The Livestock District Statutes, like the Fence Out Statute, made any violation a misdemeanor and imposed liability on a livestock owner for all damages occasioned by such violation.   Wyo. Stat. § §  11-606,-607 (Michie 1957). 
The owner of animals permitted or allowed to run at large, or herded in violation of any order made in accordance with the provisions of section 4 [§  11-603], *1020 shall be liable to any person who shall suffer damage from the depredations or trespasses of such animals, without regard to the condition of his fence;  and the person so damaged shall have a lien upon said animals for the amount of damage done, and the cost of the proceedings to recover the same, and may take the animals into custody until all such damages are paid; provided, that the person so taking said animals into custody shall not have the right to retain the same for more than five days without commencing an action against the owner thereof for such damages. 
  Section 11-607 (emphasis added);  see also § §  11-33-107, -108.   Once again, the legislature granted counties local control and authority to make these designations.   These statutes have also stood the test of time as the legislature has declined to significantly amend them in the intervening forty-five plus years.

 [¶  25] In 1975, the legislature again amended the Strays in Fenced Public Lanes Statute and clarified the application of its running-at-large prohibition.   The amendment, to the extent it is pertinent to this discussion, modified the language from "any fenced public lanes or fenced roads" to "any fenced public highways in the state of Wyoming as defined in W.S. 31-12" (Strays in Fenced Public Highways Statute).  1975 Wyo. Sess. Laws ch. 68, §  1. Wyo. Stat. §  31-12(k) (Michie Supp.1975) provided essentially a laundry list of roads or thoroughfares which were contained in the term "public highways."  [FN14]  The last amendment, relevant to this discussion, was made in 1984 when the defining provision for the term "public highways" was repealed and recreated as Wyo. Stat. Ann. §  31-1-101 (Michie 1984).   This amendment eliminated the laundry list and defined "public highway" as "the entire width between the boundary lines of every way publicly maintained or if not publicly maintained, dedicated to public use when any part is open to the use of the public for purposes of vehicular travel."  1984 Wyo. Sess. Laws ch. 47, §  3.

FN14. " 'Public highways ' shall include all public highways, county roads, state highways or roads, public streets, avenues or alleys, bridges, subways and viaducts, whether public or private, designed, intended or used for the passage of vehicles, in any county, city, town or other legal subdivision of the State of Wyoming."   Section 31-12(k).

 [¶  26] The foregoing review discloses that by 1984 the Strays in Fenced Public Highways Statute had developed into a prohibition against livestock running at large on any fenced public highway, which meant any fenced way used, even if only in part, by the public for vehicular travel.   Boards of county commissioners could fence any public way deemed appropriate and bring the road within the broad definition of a "fenced public highway," consequently restricting livestock from running at large.   They could also, upon petition by the appropriate configuration of landowners, establish livestock districts and in this manner limit livestock running at large.   In short, since 1984 there have been three separate statutes on the books which have impacted the common-law rules governing livestock running at large and imposed full liability for all damage, not just property damage, caused by violating livestock in specifically defined locations. [FN15]

FN15. These are the Fence Out Statute (§  11-28-108), the Strays on Fenced Highways Statute (§  11-24-108 as defined by §  31-1- 101(a)(viii)), and the Livestock District Statutes (§ §  11-33-101 to 109).

 [¶  27] The legislature established a statutory scheme to regulate livestock at large as it has deemed necessary and appropriate to the interests of the state and its citizens.   However, in this process the legislature did not address the livestock owner's duty of care to protect motorists from his livestock grazing in the vicinity of an unfenced highway.   The accident in this appeal occurred on an unfenced public highway.   Consequently, the statutes provide the plaintiffs no basis for a claim.   Likewise, since Wyoming's common law has heretofore recognized livestock owner liability only when the stock breaches a lawful fence, the plaintiffs ask this court to impose a duty not provided by statute or explicitly recognized in case law.

 *1021 [¶  28] However, also relevant to this discussion, the legislature has not provided the livestock owner with a blanket shield from any claims of negligence.   For example, no statutes modify the common-law general duty of reasonable care as it pertains to open range pasturing of livestock. Similarly, the old English common law was not an absolute bar to negligence claims.   Furthermore, the legality of a particular practice does not, of itself, provide immunity or absolve a person of the duty to act with reasonable care when engaging in the practice.

 [¶  29] The true issue we must address is not whether there is a duty of reasonable care owed by the rancher to motorists in posted open range, and vice versa.   As stated above, the common law of negligence creates a general duty to exercise the degree of care required of a reasonable person in light of all the circumstances.  Hill, 856 P.2d at 459;  Vassos, 625 P.2d at 772.  The plaintiffs' argument seeks to have this general duty create a question of fact as to whether Two Dot was acting reasonably by allowing its livestock to graze on this highway that night.   Two Dot does not deny it is subject to the common-law duty of care under the circumstances but rather argues that duty does not extend to requiring livestock owners to prevent livestock in open range from naturally wandering onto unfenced roads.   The Wyoming Stock Growers Association and the Wyoming Wool Growers Association, in their amicus brief, also acknowledge there is a limited duty of care on both fenced and unfenced highways but contend the plaintiffs' argument would require livestock owners to fence all roads to avoid negligence claims since that is the only way to prevent the livestock from wandering onto roadways.   These arguments frame the genuine, and somewhat narrow, issue in this case:  whether the scope of the duty owed by livestock owners to motorists extends to preventing livestock from wandering onto an unfenced roadway in posted open range.

 [¶  30] In addressing this question, it is instructive to examine the case law from other jurisdictions to see how they have dealt with similar concerns.   In a factually similar Louisiana case, Willis v. Cloud, 758 So.2d 835, 837 (La.Ct.App.), writ denied, 760 So.2d 347 (La.2000), an ordinance made all roads in the parish "closed range" and provided, "It shall be unlawful for any person to intentionally or negligently permit any horse, mules, cattle, sheep, goats, or hogs to rove at large."   Ms. Willis hit Mr. Cloud's cattle on a road within the parish and subsequently sued for damages.   The trial court granted summary judgment to Mr. Cloud, and Ms. Willis appealed.   The Louisiana Court of Appeal concluded, on the basis of an exception to the ordinance, the portion of the road where the accident occurred was open range.   The court then concluded Mr. Cloud, pasturing his animals in open range, had no duty to keep his cows enclosed and, therefore, incurred no liability for Ms. Willis' personal injuries.  758 So.2d at 837.

 [¶  31] From a footnote in Willis, 758 So.2d at 838 n. 11, it appears the court relied on its prior holding in Harrington v. Upchurch, 331 So.2d 506 (La.Ct.App.1976).   In Harrington, another motorist-cow collision case, the court considered a statute which provided, "No person owning livestock shall knowingly, willfully or negligently permit his livestock to go at large upon the following public highways of this state," followed by a list of the highways covered by the statute.  331 So.2d at 510.   The accident did not occur on one of the listed highways, and the area was determined to be open range.   The court stated, "Jurisprudence has ... established the rule that in 'open range' areas, i.e., in areas where there is no state statute or local ordinance prohibiting an owner from allowing his animals to roam at large, the owner is under no duty to keep his domestic animals enclosed."  Id. The court then concluded the legislature had expressly imposed liability only for those damages caused upon the listed highways and had intentionally excluded application of this liability to "open range" highways.  Id.

 [¶  32] In Gibbs v. Jackson, 990 S.W.2d 745 (Tex.1999), a motorist was injured when she hit a horse that was standing on a farm-to-market roadway. Texas historically had been a "free range" state.   The injured motorist sued the horse owner for negligently failing to (1) maintain the fence, (2) restrain *1022 the horse, and (3) prevent the horse from roaming unattended onto the road.   No state statute or local stock law prohibited the horse from being on this particular stretch of roadway.   The Texas Supreme Court declined to impose a new common-law duty.   In reaching this decision, the court found it significant that the Texas legislature had often revisited its scheme for determining when restraint should or should not be imposed on livestock owners.  990 S.W.2d at 750.   The court reasoned: 
The Legislature has not been oblivious to safety concerns raised by roaming livestock.   With its policymaking authority, the Legislature has considered fence and livestock restraint laws for virtually every type of roadway over which it has jurisdiction.   It is noteworthy that the Legislature has specifically excluded farm-to-market roads from such regulation.   We think it unwise in this instance for the Court to erect barriers that the Legislature has declined to impose. 
Similarly, citizens of Upshur County have, through separate elections, adopted local stock laws in two areas of the county.   They have long had the opportunity to adopt a local stock law to prohibit horses from running at large in other parts of the county.   Those citizens, who know far more about their roads and livestock than do we, apparently have deemed it unnecessary to adopt such a law for the road adjacent to Gibbs's pasture.   We decline in this instance to impose upon them a duty which they have declined to self-impose. 
Accordingly, we hold that Gibbs [the horse owner] had no common-law duty to prevent Tiny [the horse] from roaming onto a farm-to-market road in an area that did not have a local stock law.   We reverse the judgment of the court of appeals and render judgment that Jackson take nothing.   We hereby disapprove of Merendino v. Burrell, 923 S.W.2d 258, 261 (Tex.App.Beaumont 1996, writ denied), and Miller v. Cozart, 394 S.W.2d 22, 24 (Tex.Civ.App.Dallas 1965, no writ), to the extent that they hold that a person who owns or is otherwise responsible for horses has a duty to prevent the horses from roaming onto a farm-to-market road that is free from a local stock law. 
  Id. (footnote omitted).

 [¶  33] The judicial restraint evidenced in these cases is persuasive.   In  Gillespie, 22 Wyo. 331, 140 P. 832, this court held the livestock owner had no duty to keep his animals off unenclosed lands. From 1869 through 1984, the Wyoming legislature enacted and modified three statutes which impose full liability on livestock owners for damage caused when their animals run at large in specified areas.   The legislature has refrained from imposing any duty on the livestock owner to keep livestock off unfenced posted open range highways. Likewise, Wyoming's common law does not impose such a duty.

 B. Application of Hinkle v. Siltamaki

 [¶  34] The only Wyoming case with somewhat comparable factual circumstances to those in the instant appeal is Hinkle v. Siltamaki, 361 P.2d 37 (Wyo.1961), in which a motorist/horse accident occurred on a fenced public highway.   Mr. Hinkle, by his own admission, only had evidence of the horse's ownership and presence on the highway as foundation for his negligence claim.   The district court granted summary judgment to Mr. Siltamaki concluding: 
"Section 56-1813, Wyoming Compiled Statutes of 1945, as amended, [precursor to §  11-24-108, Strays in Fenced Public Highways Statute] does not impose a liability upon the owner of livestock for livestock turned loose upon the open range which stray into any fenced public lanes or fenced roads in the State of Wyoming without the knowledge of the owners thereof[.]" 
  Hinkle, 361 P.2d at 38.   This court, affirming the summary judgment, explicitly adopted the majority view that the mere presence of an animal on the highway does not constitute the owner's negligence per se. [FN16]  See *1023Nylen  v. Dayton, 770 P.2d 1112 (Wyo.1989).   If such evidence is insufficient to constitute a violation of the Strays in Fenced Public Highways Statute and to establish negligence per se on a fenced road, it is also insufficient to establish negligence per se on a posted open range highway.

FN16. The Hinkle court observed that the minority jurisdictions, which held the presence of an animal on a fenced highway constituted negligence per se, also had laws requiring livestock owners to provide fences to keep the animals on their property.  361 P.2d at 41.

 C. Larson-Murphy v. Steiner Distinguished

 [¶  35] The plaintiffs rely heavily on Larson-Murphy v. Steiner, 303 Mont. 96, 15 P.3d 1205 (2000), a plurality decision which reversed years of Montana case law precedent to the effect that the open range doctrine relieved livestock owners of a duty to keep their livestock from wandering onto the roadways.   The court concluded the open range doctrine was intended to preclude liability for property damage occasioned by trespassing livestock. This led the court to the further conclusion that, even if livestock owners are not under a duty to maintain a legal fence, they still have a common-law duty to exercise control of their livestock to a particular standard of conduct in order to protect motorists, as foreseeable plaintiffs, against unreasonable risks of harm under the circumstances whether within a herd district or on open range.  Larson-Murphy, 15 P.3d at 1228.   This case can be distinguished on both its facts and the Montana statutes applied.

 [¶  36] In the first place, the accident occurred within a herd district. [FN17]  The Steiners' black Angus bull escaped at night from two fenced enclosures and ended up on a two-lane paved highway, within a herd district, where it was hit by a car driven by Ms. Larson Murphy.   The case did not involve application of the open range doctrine to a collision with livestock on a posted open range highway.

FN17. The Montana herd districts are very similar in creation and purpose to Wyoming's Livestock District Statutes.

 [¶  37] Further, the Montana statutes on herd districts (Mont.Code Ann. § §  81-4-301 to 310), animals unlawfully running at large (Mont.Code Ann. § §  81-4-201 to 220), and grazing of livestock on highways (Mont.Code Ann. § §  60-7-201 to 205) address only willful acts and fail to explicitly consider an inadvertent or accidental escape of animals from the owner's premises.   The statutes also fail to provide liability for all damages incurred and therefore imply, particularly in regard to the herd district and "at large" provisions, that damages are related only to property damage occasioned by the trespass.

 [¶  38] Conversely, the pertinent Wyoming statutes provide much broader liability.   The Livestock District Statutes provide in pertinent part:  "The owner of animals permitted or allowed to run at large ... is liable to any person who suffers damage from the depredations or trespasses of the animals."  Wyo. Stat. Ann. §  11-33-108 (LexisNexis 2001).   The Fences and Cattle Guards Statute sets out in relevant part:  "Any person owning or having in his possession ... any livestock ... which breaches into any lawful enclosure belonging to someone other than the owner of the animal, is liable to the party sustaining the injury for all damages sustained by reason of such breaching."  Wyo. Stat. Ann. §  11-28-108(a) (LexisNexis 2001).   And the Strays in Fenced Public Highways Statute provides no owner shall permit livestock to run at large in fenced public highways and deems the owner has permitted picketed animals which escape to run at large.   It sets out fines and also requires payment for all damage done by the livestock.   Wyo. Stat. Ann. §  11-24-108 (LexisNexis 2001).   Hence, each of the Wyoming provisions requires payment of all damages incurred due to violation of the statutes, and they are not limited to only property damage caused by trespass as the Montana statutes provided at the time Larson-Murphy was decided.

 [7] [¶  39] The persuasive value of the Larson-Murphy case is also undermined by Justice Gray's highly critical dissenting opinion by which she chastises her brethren for overreaching the court's authority and undermining the Montana legislature's lawmaking authority.   We agree with the Larson Murphy court that there is a general duty of reasonable care owed by the livestock owner *1024 and the motorist alike.   However, that duty does not require a livestock owner to prevent livestock from wandering onto public highways in posted open range.

 [¶  40] The plaintiffs also rely on Shively v. Dye Creek Cattle Co., 29 Cal.App.4th 1620, 35 Cal.Rptr.2d 238 (1994), Grubb v. Wolfe, 75 N.M. 601, 408 P.2d 756 (1965), and Carrow Company, 167 Ariz. 18, 804 P.2d 747, to demonstrate some other states have suggested livestock owners have a duty to keep their animals off public highways in open range.   The reasoning in these cases is inconsistent with Wyoming's common law and statutory framework.

 [¶  41] The Shively case, out of California, involved another motorist/black Angus bull collision in open range.   The California Court of Appeals relied in part on its precedent established in Jackson v. Hardy, 70 Cal.App.2d 6, 160 P.2d 161, 165 (1945), that suggests a cattle owner can be considered negligent if he fails to keep his cattle from straying upon an unfenced highway in open range.   It is difficult to reconcile this standard with our Wyoming precedent.   See Hinkle, 361 P.2d 37.

 [¶  42] In Grubb, a motorist hit a calf on a posted open range road in a forest area permitted for grazing.   The New Mexico Supreme Court relied on the California court's reasoning in the Jackson case.   As noted above, that standard implies a lack of such care merely because the calf was on the road in posted open range which is in direct conflict with our state's law.

 [¶  43] The Arizona Supreme Court supported its decision in Carrow Company by reasoning: 
We need not decide whether the early English common law governed the situation presented in this case, but we suspect that any such rule would not be particularly persuasive in light of the vastly different conditions existing in modern Arizona.  "Inherent in the common law is a dynamic principle which allows it to grow and to tailor itself to meet changing needs."  Ontiveros v. Borak, 136 Ariz. 500, 504, 667 P.2d 200, 204 (1983), quoting Douglas, Stare Decisis, 49 Colum.L.Rev. 735, 736 (1949).   As mandated by our legislature, we define and apply the common law to be "consistent with and adapted to the natural and physical conditions of our state." 
  804 P.2d at 752.   Given the thorough treatment of the issue by our statutes and the relatively small number of automobile/livestock collisions in open range, we see no reason to modify or expand existing Wyoming common law.

 D. Gates v. Richardson Policy Factors Analysis

 [8] [¶  44] In order to conclude the scope of the duty requires livestock owners to do anything to prevent livestock from wandering onto highways in posted open range, this court must consider the factors adopted in Gates v. Richardson, 719 P.2d 193, 196 (Wyo.1986), and conclude a plaintiff's interests are entitled to legal protection against a defendant's otherwise legal conduct.   The plaintiffs' argument that this court should establish a more expansive duty does not survive this analysis.  " '[D]uty' is not sacrosanct in itself, but is only an expression of the sum total of those considerations of policy which lead the law to say that the plaintiff is entitled to protection."  Gates, 719 P.2d at 195;  see also W. Page Keeton et al., Prosser and Keeton on the Law of Torts §  54 at 357-58 (5th ed.1984). 
When this Court has considered whether a duty should be imposed based on a particular relationship, we have balanced numerous factors to aid in that determination:  "(1) the foreseeability of harm to the plaintiff, (2) the closeness of the connection between the defendant's conduct and the injury suffered, (3) the degree of certainty that the plaintiff suffered injury, (4) the moral blame attached to the defendant's conduct, (5) the policy of preventing future harm, (6) the extent of the burden upon the defendant, (7) the consequences to the community and the court system, and (8) the availability, cost and prevalence of insurance for the risk involved." Ortega v. Flaim, 902 P.2d 199, 203, 206 (Wyo.1995) (quoting Mostert v. CBL & Associates, 741 P.2d 1090, 1094 (Wyo.1987), citing to Gates v. Richardson, 719 P.2d 193, 196 (Wyo.1986), quoting Tarasoff v. Regents of *1025University  of California, 17 Cal.3d 425, 131 Cal.Rptr. 14, 551 P.2d 334, 342 (1976)). 
  Duncan v. Afton, Inc., 991 P.2d 739, 744 (Wyo.1999) (footnote omitted).   Those factors, evaluated under the facts of this case as follows, do not support a new duty to prevent livestock from wandering onto unfenced roads in posted open range: 
(a) A livestock owner, though not constantly supervising his animals, may arguably foresee people could drive their cars in such fashion so as to collide with livestock on posted open range roads.   However, the motorists on a posted open range highway, being forewarned, have greater capacity to foresee the potential danger by viewing the road at the exact time in question, to make affirmative choices whether to travel the road despite its open range status, to choose the time of day they will be on the road, and to determine the speed and manner of the operation of their vehicles.   In this case, the road was marked by open range signs, and the passenger testified that she and the driver had seen those signs.   Even so, the plaintiffs argue something more should have been done to alert the drivers that cattle were on the road at the precise time of the accidents, such as flashing lights activated when cattle were present.   However, given the wandering nature of livestock, such additional precautions would accomplish no more than the posted signs indicating open range.   Cattle naturally grazing in open range pose no greater risk of harm to motorists than indigenous wildlife, such as antelope or deer, which might by happenstance be grazing in the vicinity of the same road.   Because motorists were advised in advance that cattle could likely be on and around this stretch of road, the cattle actually presented less of a danger than naturally roaming wildlife.   The fact that the cattle were of the black Angus breed would admittedly make them difficult to see on a dark night.   However, this circumstance by itself is insufficient to justify imposition of a greater duty on black Angus owners to prevent their cattle from wandering onto roadways in posted open range. 
(b) There is little connection between Two Dot's conduct grazing cattle in a large area known to be posted open range and the injury suffered.   There was no other "conduct" on the part of Two Dot. No one alleged Two Dot drove the cattle onto the roadway in front of moving vehicles or took any action to encourage the cattle to be on the road surface.   The plaintiffs have asserted the cattle were on BLM land that, although leased and grazed in the past by Two Dot, at the time of the accident was in a period of rest and contend this "conduct" occasioned the fatal accident.   This argument is a red herring.  The question of whether Two Dot was trespassing on BLM land is solely an issue between the BLM and Two Dot. The plaintiffs provided no evidence any of the drivers or other plaintiffs acted either upon knowledge of lease arrangements or on the fact the BLM intended to keep this pasture in a resting state.   The area in question was land upon which cattle, by custom, license, lease, or permit, were grazed or permitted to roam.  Hubbard v. Howard, 758 F.Supp. 594, 596 (D.Idaho 1990), aff'd, 927 F.2d 609 (9th Cir.1991);  Greer v. Ellsworth, 113 Idaho 979, 751 P.2d 675 (Ct.App.1988). The plaintiffs also contend that, once notified by the BLM that the cattle had entered the open range despite the BLM's grazing restrictions in effect at the time, Two Dot had a duty to the traveling public to remove the cattle promptly.   Again, the plaintiffs confuse the issue of a possible trespass, a matter between only the BLM and Two Dot, with an alleged tort duty to prevent the livestock from wandering onto an unfenced roadway in open range.   Given there was no duty to keep livestock off the unfenced roadway in the first place, Two Dot had no obligation to the plaintiffs to remove the cattle from the open range.   The simple exercise of the right to pasture cattle on open range does not constitute the kind of "conduct" necessary to invoke, for policy reasons, an expanded duty of care essentially nullifying the intended purpose and benefits of the open range doctrine. 
(c) There can be no doubt as to the degree of certainty the plaintiffs suffered *1026 injury.   Tragically, two people were killed, and two others were injured. 
(d) No moral blame can be attached to Two Dot's conduct.   Two Dot was merely pasturing its cattle in open range, no more no less, and this carries with it no negative moral connotation of any kind. 
(e) Preventing future harm can only be fully assured through physically restraining livestock from wandering across roads by fencing them.   Imposing such a broad duty, essentially nullifying the open range doctrine, is not prudent absent legislative participation and direction.   The boards of county commissioners and local landowners, who are most attuned to the potential danger presented by a posted open range road in their locale, have had the statutory authority since at least 1984 to regulate livestock running at large in their counties.   An expansive remedy, if one is truly required, has been available for a long time. 
(f) The burden that would be placed on Two Dot by the creation of a broadened duty is substantial.   Livestock owners would no longer be able to graze their livestock without being exposed to liability based on the limited intellect and behavioral vagaries of the animals they raise.   Absent construction of hundreds of miles of expensive fencing, the livestock industry would be exposed to a large and unpredictable risk. 
(g) The consequences to the community from the danger of collisions with livestock on open range are no greater than have existed over the past many decades of high speed motorized travel.   It is significant that this is the first case of its kind to be considered by this court despite the state's longstanding open range doctrine and the increase in motor vehicle travel over the years.   Statistically, motorist/cow collisions resulting in injuries are not significant in number or percentage of all motorist collisions resulting in injuries.   By way of example, in 1999 there were 4,071 motor vehicle accidents resulting in injury and only thirty-seven of these involved a motorist/cow collision.   It cannot be discerned from the report how many of these occurred on fenced highways as opposed to posted open range.   Wyoming's Comprehensive Report on Traffic Crashes at 14 (1999).   We can safely assume the number of posted open range accidents was less than the total number of thirty-seven. Obviously, in the context of all motor vehicle accidents resulting in injuries, motorist/livestock accidents on posted open range do not present a large or extraordinary risk.   On the other hand, the consequences to the community from imposition of an expanded duty could be very great.   Such a duty could conceivably eliminate the open range as it has been known in Wyoming since the territorial days and impose additional obstacles to migrating wildlife.   It would also extinguish local assessment and control of the open range and roadways as superfluous functions. 
(h) Based on the number of motorist/cow collisions resulting in injury, discussed above, we can anticipate that the consequence to our court system would not be onerous or extreme. 
(i) The final policy consideration is whether there is insurance available, prevalent, and at an affordable cost.   This requires a high degree of speculation.   It is most likely available to ranchers. For a price, insurance can be obtained to cover almost any imaginable risk.   Is it prevalent?   Probably not given Wyoming has been long known as a "fence out" state and the cost is likely high because of the unpredictable nature of the risk.   No doubt the total economic costs of imposition of an expanded duty, including both insurance and fencing or other livestock management techniques, would likely have a negative impact on the livestock industry.   It is also relevant that affordable insurance, which spreads the risk among a much broader participant pool, has been available to motorists for a long time.

 [¶  45] We have recognized there is a reciprocal and general duty of care owed by livestock owners pasturing animals in posted open range and motorists driving on unfenced highways passing through the open range area.   Consistent with our review of the open range doctrine, the applicable statutes, the case law, and the Gates factors, that *1027 duty does not require a livestock owner to prevent livestock from wandering onto public highways so long as the area is posted as open range.   That is all the plaintiffs alleged was done by Two Dot in this case.   Furthermore, Two Dot owed no duty to the plaintiffs to remove the livestock when notified by the BLM they were in the pasture despite the grazing restriction.   While circumstances could arise where other actions of a livestock owner on open range, beyond allowing livestock to wander onto a public roadway, could be considered unreasonable, we will not attempt to identify such circumstances until they are presented to us.   We affirm the district court's order granting summary judgment in favor of Two Dot.

Maria Hernandez
 [9][10] [¶  46] The plaintiffs challenge the district court's decision granting Ms. Hernandez's motion for summary judgment.   Ms. Hernandez was the driver of the second vehicle that struck the cow, doing so immediately prior to the third vehicle.   The basis of the plaintiffs' claim is that, after colliding with the cow, Ms. Hernandez sent her young son back along the road towards where the cow had been to warn oncoming traffic.   The plaintiffs contend, as the third vehicle approached the scene, the young child--Anthony-- was in its lane of travel and, in order to avoid the boy, the vehicle moved into the other lane whereupon it collided with the cow.   In opposition to the motion, the plaintiffs relied on the passenger's testimony that Anthony was in the third vehicle's lane of travel.   In addition, the plaintiffs point to physical measurements taken at the scene indicating that their version of the events was possible.   Ms. Hernandez countered with her own testimony that she did not send her son back to warn other travelers but, rather, Anthony and all her passengers were still in her vehicle when the third accident occurred.  The district court ruled in favor of Ms. Hernandez and granted the motion.  The district court reasoned: 
And I don't think that there's sufficient evidence in the record that a jury could reasonably conclude that he was in a position situated in relationship to the cow where his position would have been unreasonable in any respect.   I don't think there's any evidence from which they can find exactly where he was in relation to the cow. 
The evidence indicates that Yates [driver of third car] swerved and hit the cow, but that still doesn't get us there, because we still don't know if he was farther-if he was east of the cow or if he was north of the cow.   It's still a toss-up as to whether he was in the lane or at the side.   And it's a toss-up as to exactly where the cow was, whether it was in the middle of the road or where. 
Considering what evidence there is, why--and knowing the location--the one thing, actually, that we do know here is the location of the Hernandez vehicle.   And if Yates [driver of third car] had stayed in the eastbound lane of traffic and veered to the right to avoid the cow, why, that would have increased the danger of a collision with the Hernandez vehicle, which was ahead of him and on his side of the road. 
So I can't say, considering all of that, that there is evidence from which a jury could reasonably conclude that the-any actions that were taken were unreasonable. 
  [¶  47] A person who voluntarily undertakes to render a service to another which he recognizes as necessary for the protection of a third person or his property is subject to liability to that person for physical harm resulting from the failure to exercise reasonable care if that failure increases the risk of harm to the third person or the harm was occasioned by reliance on the voluntary service.  Kelly v. Roussalis, 776 P.2d 1016, 1019 (Wyo.1989); Beard v. Brown, 616 P.2d 726, 731-34 (Wyo.1980);  Ellsworth Brothers, Inc. v. Crook, 406 P.2d 520, 524 (Wyo.1965);  Restatement (Second) of Torts §  323 (1965 & Supp.1999).   In order to hold Ms. Hernandez liable for injuries suffered, the plaintiffs must demonstrate that:  (1) Ms. Hernandez voluntarily undertook to render a service she recognized as necessary for the protection of the third vehicle and its occupants;  (2) she failed to exercise reasonable care in performing the service;  and (3) failure to exercise reasonable care increased the risk of harm to the occupants of the third vehicle or the occupants' *1028 injuries resulted from the reliance of the driver of the third vehicle on Ms. Hernandez's actions.   The district court's decision related to the second element:  There was insufficient evidence upon which a jury could conclude Ms. Hernandez acted with unreasonable care.

 [¶  48] We must disagree with the district court's decision.   Our examination of the record discloses disputed material facts which, when viewed in the light most favorable to the plaintiffs' position, counsel against summary judgment and support sending the matter to a jury.   First, there is eyewitness testimony that Anthony was in the third vehicle's lane of travel and, immediately after the vehicle moved into the other lane to avoid the child, the collision with the cow occurred.   Furthermore, the notes taken by the investigating officer at the scene of the accident indicate the plaintiffs' version of the events is, at least, physically possible.   This is sufficient evidence to raise a question for the jury as to whether or not Ms. Hernandez acted reasonably in attempting to warn the third vehicle's occupants.   The district court's decision implicitly acknowledges this when it states that certain facts are a "toss-up."   It is when such questions are a toss-up that a jury trial is most appropriate.   Whether or not Ms. Hernandez did, in fact, act unreasonably or whether her actions were the proximate cause of the injuries to the occupants of the third vehicle is a matter for a jury to determine.   Therefore, we reverse the district court's order granting summary judgment in favor of Ms. Hernandez.

 [¶  49] Affirmed in part, reversed in part, and remanded for further proceedings consistent with this opinion.
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Motions, Pleadings and Filings


United States District Court,
District of Columbia.
State of WYOMING, Plaintiff,
v.
UNITED STATES DEPARTMENT OF AGRICULTURE et al., Defendants,
and
Wyoming Outdoor Council et al., Intervenors.
Misc. No. 02-0252 (RMU).

July 9, 2002.

 State brought action against Department of Agriculture (USDA) and Forest Service, challenging forest management actions known as "roadless regulations," and asserting violation of the Federal Advisory Committee Act (FACA). State moved to compel production of documents against non-party witnesses. The District Court, Urbina, J., held that: (1) information sought by state was not relevant to state's claim against government; (2) discovery sought was unduly burdensome; and (3) documents were protected from discovery by First Amendment.

 Motions denied in part and granted in part.
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MEMORANDUM OPINION
 
 URBINA, District Judge.

DENYING THE PLAINTIFF'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS;  GRANTING THE
NON-PARTY WITNESSES' MOTIONS TO QUASH THE PLAINTIFF'S SUBPOENAS
I. INTRODUCTION
 This motion arises from pending litigation in the United States District Court for the District of Wyoming ("the Wyoming proceeding").  In that case, the State of Wyoming ("the plaintiff" or "Wyoming") filed suit against the United States Department of Agriculture ("USDA") and its subdivision, the United States Forest Service ("Forest Service") (collectively, "the defendants"), challenging the forest-management actions known collectively as the "Roadless Regulations."  In the underlying suit, Wyoming claims that the USDA violated the Federal Advisory Committee Act ("FACA"), 5 U.S.C.App. 2 §  1 et seq., in issuing the Roadless Regulations and seeks to block their implementation.

 The matter comes before this court on Wyoming's motion to compel production of documents pursuant to Federal Rule of Civil Procedure 45 against non-party witnesses United States Public Interest Research Group ("USPIRG"), Heritage Forest Campaign ("HFC"), and Earthjustice Legal Defense Fund ("Earthjustice") (collectively, "non-party witnesses").  Wyoming seeks these documents because it believes the documents will help it prove that the USDA violated the FACA. The non-party witnesses object to the subpoenas, contending that:  (1) the discovery requests are overbroad, unduly burdensome, and unduly invasive of their privacy rights;  (2) the information sought is neither relevant nor likely to lead to evidence relevant to the Wyoming proceeding;  (3) the documents are cumulative and duplicative of those available from the parties in the Wyoming proceeding;  and (4) compliance would result in infringement of the non-party witnesses' First Amendment rights to free association and to petition the government.

 The court agrees with the non-party witnesses' arguments.  Accordingly, the court denies the plaintiff's motion to compel the production of documents and grants the non-party witnesses' motions to quash the subpoenas.

II. BACKGROUND
 In May 2001, Wyoming filed suit in the United States District Court for the District of Wyoming (Dkt. No. 01cv0086-B) challenging the Roadless Regulations, a group of interrelated roadless and forest-management actions issued by the USDA during the last year of the Clinton Administration.  [FN1]  Pl.'s Mot. to Compel at 2. For example, one of the challenged regulations, the Road Management Rule, shifts the Forest Service's emphasis away from development and construction of new roads within the National Forest System to maintaining needed roads and decommissioning unneeded ones.  36 C.F.R. §  312 et seq.  Wyoming challenges these regulations based on the belief that they impair forest health, deny access to large parts of the National Forest System, deny access to lands owned by the State of Wyoming, deny access to privately owned land, and violate numerous laws and regulations.  Pl.'s Mot. to Compel at 3.

FN1. The Roadless Regulations include the Roadless Area Conservation Final Rule, 36 C.F.R. §  294 et seq., revisions to the National Forest Management Act Planning Regulations, 36 C.F.R. §  219 et seq., the Forest Transportation System Final Administrative Policy, Forest Service Manual §  7712.16, and the National Forest System Road Management Rule, 36 C.F.R. §  212 et seq.

 In its complaint in the Wyoming proceeding, the plaintiff alleges that the USDA conceived, developed, and adopted the Roadless Regulations in violation of the FACA. Pl.'s Mot. to Compel at 4. Specifically, in Count VI, Wyoming claims that the USDA established an "advisory committee"--which represented only the interests of the national environmental organizations, including the non-party witnesses--to assist the defendants in formulating the Roadless Regulations. Id. at 4. Wyoming alleges that the USDA violated the FACA by failing to (1) file a formal charter, (2) publish notice of *452 meetings in the Federal Register, (3) ensure the meetings were open to the public, (4) keep minutes of each meeting, (5) designate a federal officer to be present at each meeting, and (6) ensure that membership of the committee represented a cross-section of groups interested in the subject.  Id. at 5. Furthermore, Wyoming charges that the non-party witnesses subject to this motion provided critical research data, legal memoranda, advice, and recommendations to the USDA regarding the development of the Roadless Regulations.  Id.

 In its discovery request, Wyoming seeks a broad range of documents from each of the non-party witnesses.  Pl.'s Mot. to Compel Ex. G. The requested information includes copies of all documents the non-party witnesses possess involving the Roadless Regulations;  all documents the non-party witnesses sent or received about the Roadless Regulations to or from any member of the USDA, the Forest Service, the Council on Environmental Quality, the HFC, the Wilderness Society, the Natural Resources Defense Council, USPIRG, Earthjustice, the Audubon Society, the Sierra Club, the Coalition on the Environment and Jewish Life, the Wyoming Outdoor Council, Biodiversity Associates, the Pacific Rivers Council, the Defenders of Wildlife, and/or any other conservation or environmental group;  all documents related to meetings or conversations held with a member or agent of any of these groups with regard to the Roadless Regulations;  reports, documents, notes, memoranda, or letters that relate in any way to any of these groups;  and all "daytimers," calendars, and/or diaries from January 1999 to January 2001 that relate to the non-party witnesses' activities undertaken on behalf of the USDA. Id.

 On May 15, 2002, the plaintiff served subpoenas on the non-party witnesses.   Id. at 9. The non-party witnesses refused to produce the requested documents.  Id. at 10-12.  On June 3, 2002, Wyoming filed a motion to compel the non-party witnesses' production of documents in this court pursuant to Federal Rule of Civil Procedure 45. [FN2]  The court now turns to that motion.

FN2. The plaintiff properly filed this miscellaneous action in this court since Federal Rule of Civil Procedure 45 allows parties to serve subpoenas at any place within 100 miles of a non-party's place of business.  Fed. R. Civ. P. 45(b)(2), 45(c)(3)(A).  USPIRG, HFC, and Earthjustice all have offices in Washington, D.C.

    III. DISCUSSION
    A. Legal Standard on Scope of Discovery
 [1] Generally, courts construe the scope of discovery liberally in order to ensure that litigation proceeds with "the fullest possible knowledge of the issues and facts before trial."  Hickman v. Taylor, 329 U.S. 495, 501, 67 S.Ct. 385, 91 L.Ed. 451 (1947).  Federal Rule of Civil Procedure 26(b)(1) states that parties may obtain discovery "regarding any matter, not privileged, that is relevant to the claim or defense of any party" and "the court may order discovery of any matter relevant to the subject matter involved in the action."  Fed. R. Civ. P. 26(b)(1).  Courts may limit discovery, however, if 
(i) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive;  (ii) the party seeking discovery has had ample opportunity by discovery in the action to obtain the information sought;  or (iii) the burden or expense of the proposed discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy, the parties' resources, the importance of the issues at stake in the litigation, and the importance of the proposed discovery in resolving the issues. 
  Fed. R. Civ. P. 26(b)(2).

 [2][3][4] Courts can limit discovery to "that which is proper and warranted in the circumstances of the case."  Katz v. Batavia Marine & Sporting Supplies, Inc., 984 F.2d 422, 424 (Fed.Cir.1993).  Courts should balance the need for discovery against the burden imposed on the person ordered to produce documents.  Id. Non-party status is one of the factors the court uses in weighing the burden of imposing discovery.  Id. An undue *453 burden is identified by looking at factors such as relevance, the need for the documents, the breadth of the document request, the time period covered by such request, the particularity with which the documents are described, and the burden imposed.  Flatow v. Islamic Republic of Iran, 196 F.R.D. 203, 206-07 (D.D.C.2000).

B. The Court Denies the Plaintiff's Motion to Compel the Production of
Documents
 In this case, the plaintiff believes the non-party witnesses possess information that is crucial to proving its claim that the USDA violated the FACA in creating and implementing the Roadless Regulations.  Pl.'s Mot. to Compel at 19.  The plaintiff argues that the requested items would show that a federal agency formed an illegal group, including the non-party witnesses in this case, for the specific purpose of obtaining advice and recommendations about the Roadless Regulations.  Id. The plaintiff also submits that the documents would demonstrate that this alleged group was so closely tied to the federal agency that it was subject to its strict management.  Id. Moreover, anticipating the non-party witnesses' First Amendment objection to the production of documents, the plaintiff argues that the Constitution does not endow the non-party witnesses "with a blanket privilege that insulates them from being required to fully and fairly respond to their discovery."  Id. at 21.

 Labeling the subpoenas as an "invasive fishing expedition," USPIRG counters by arguing that (1) Wyoming's requests are overbroad and unduly burdensome, (2) Wyoming's requests seek discovery of information that is irrelevant to the Wyoming proceeding;  (3) Wyoming's requests call for the production of documents that Wyoming can obtain from the federal defendants;  and (4) compliance with Wyoming's requests would result in infringement of USPIRG's First Amendment right of association and right to petition the government. USPIRG's Cross-Mot. for a Protective Order and to Quash Subpoenas ("USPIRG's Opp'n") at 5-6.  Earthjustice objects on the same grounds and on the grounds of the attorney-client privilege and the work-product privilege.  Earthjustice's Opp'n to Pl.'s Mot. to Compel ("Earthjustice's Opp'n") at 10.  HFC echoes USPIRG's objections, characterizing the discovery requests as an "intrusive, ideologically motivated attempt by a state fighting environmental regulations to intrude into the strategy and policy ideas of environmental groups."  HFC Opp'n to Mot. to Compel and Mot. to Quash ("HFC's Opp'n") at 2. HFC notes that any discovery documents relevant to the issue of whether the United States "established or utilized" an "advisory committee" would lie in the hands of the USDA or the Forest Service, the defendants in the underlying case.  Id. at 6.

 For the reasons that follow, the court denies the plaintiff's motion to compel the production of documents and grants the non-party witnesses' motions to quash the subpoenas.

1. The Federal Advisory Committee Act
 [5] The threshold issue before the court is whether the information Wyoming seeks is relevant to its claim that the defendants violated the terms of the FACA in the process of promulgating the Roadless Regulations.  The court concludes that it is not.

 [6][7] Under the FACA, the term "advisory committee" is defined as a  "committee, board, commission, ... or other similar group ... which is--(A) established by statute or reorganization plan, or (B) established or utilized by the President, or (C) established or utilized by one or more agencies." 5 U.S.C.App. 2 §  3. In determining whether a group advising the government fits within the statutory framework of the FACA, the Supreme Court has cautioned that the terms "established" and "utilized" must be clarified. Public Citizen v. U.S. Dep't of Justice, 491 U.S. 440, 452, 109 S.Ct. 2558, 105 L.Ed.2d 377 (1989).  The D.C. Circuit has interpreted the Supreme Court's decision in Public Citizen to limit the FACA to "groups organized by or closely tied to the Federal Government ...." Food Chemical News v. Young, 900 F.2d 328, 332 (D.C.Cir.1990) (quoting Public Citizen, 491 U.S. at 461, 109 S.Ct. 2558).  In other words, in terms of 5 U.S.C.App. 2 §  3's "established" option, Congress intended the *454 FACA to cover situations in which the federal government itself establishes an advisory committee. Public Citizen, 491 U.S. at 462, 109 S.Ct. 2558.  To determine if a committee not established by a government agency is "utilized," the D.C. Circuit examines whether the federal agency has "actual management or control of the advisory committee."  Byrd v. EPA, 174 F.3d 239, 246 (D.C.Cir.1999); see also People for the Ethical Treatment of Animals v. Barshefsky, 925 F.Supp. 844, 848 (D.D.C.1996).

 In its motion to quash the subpoenas, HFC persuasively contends that, to the extent there may be evidence of the formation or control of an "official" committee to advise the USDA on the Roadless Regulations, all relevant documents would be in the hands of the federal defendants, and thus intrusion into the activities of the non-party witnesses is unwarranted and unnecessarily burdensome.  HFC's Opp'n at 2-3.  The non-party witnesses also point out that Wyoming's requests go beyond seeking information about the non-party witnesses' contacts with the government since they seek internal communications and strategic communications on policy issues with other environmental advocacy groups.  HFC's Opp'n at 3;  Earthjustice's Opp'n at 7;  USPIRG's Opp'n at 4. The court agrees.

 [8] As explained previously, the D.C. Circuit has instructed that the government alone can establish an advisory committee under 5 U.S.C.App. 2 §  3 and defines "utilized" so narrowly as to admit only those groups into the FACA statutory scheme that are under strict management or control of the government agency.  Public Citizen, 491 U.S. at 462, 109 S.Ct. 2558; Byrd, 174 F.3d at 239.  Thus, the non-party witnesses correctly point out that the requested documents fall outside the scope of discovery needed for Wyoming to prove its claim that the government violated the FACA.  Byrd, 174 F.3d at 246. In short, the documents are irrelevant to the plaintiff's claim. In addition, the discovery sought is obtainable from another source that is more convenient, less burdensome, and less expensive.  Fed. R. Civ. P. 26(b)(2).  Moreover, the discovery is "unduly burdensome" considering the non-party status of the witnesses.  Id.;  see also Katz, 984 F.2d at 424.

2. The Non-Party Witnesses' First Amendment Claims
 In rejecting a request for an organization's membership lists, the Supreme Court has addressed the protection the First Amendment provides parties against compelled disclosure of discovery.  NAACP v. Alabama, 357 U.S. 449, 460-61, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958).  "[I]t is immaterial whether the beliefs sought to be advanced by association pertain to political, economic, religious or cultural matters, and state action which may have the effect of curtailing the freedom to associate is subject to the closest scrutiny."  Id. In addition, courts have held that the threat to First Amendment rights may be more severe in discovery than in other areas because a party may try to gain advantage by probing into areas an individual or a group wants to keep confidential.  Britt v. Superior Court of San Diego County, 20 Cal.3d 844, 143 Cal.Rptr. 695, 574 P.2d 766, 774 (1978).

 [9] Membership lists are not the only information afforded First Amendment protection.  In blocking the government's discovery request of political action groups, this court recently stated, "it is crucial to remember that we are considering the essence of First Amendment freedoms--the freedom to protest policies to which one is opposed, and the freedom to organize, raise money, and associate with other like-minded persons so as to effectively convey the message of the protest."  Int'l Action Ctr. v. United States, 207 F.R.D. 1, 2 (D.D.C.2002) (Kessler, J.).  The First Amendment's protection "extends not only to the organization itself, but also to its staff, members, contributors, and others who affiliate with it."  Int'l Union v. Nat'l Right to Work Legal Defense and Ed. Found., Inc., 590 F.2d 1139, 1147 (D.C.Cir.1978). In a case involving requests for internal communications and communications among various groups, the D.C. Circuit ruled that releasing the information would have a potential "for chilling the free exercise of political speech and association guarded by the First Amendment."  *455Fed. Election  Comm'n v. Machinists Non-Partisan Political League, 655 F.2d 380, 388 (D.C.Cir.1981).

 [10] The D.C. Circuit has set out principles to guide a trial court's decision in cases involving the implication of a First Amendment right in the discovery context.  Int'l Union, 590 F.2d at 1152.  Before compelling discovery, this court must assess (1) whether the information goes to the "heart of the lawsuit," (2) whether the party seeking the discovery sought the information through alternative sources, and (3) whether the party seeking disclosure made reasonable attempts to obtain the information elsewhere. Id.

 [11] The plaintiff loses on all three points.  As noted earlier, the information sought from the non-party witnesses is irrelevant to the plaintiff's FACA claim and thus does not go to the heart of the lawsuit. Id.;  Fed. R. Civ. P. 26(b)(2).  In addition, the plaintiff can obtain the information needed to proceed on its FACA claim from the federal defendants and it has not shown that it has made reasonable attempts to obtain the information elsewhere before asking for this extraordinarily broad discovery request of the non-party witnesses.  Id.

IV. CONCLUSION
 For all these reasons, the court denies the plaintiff's motion to compel the production of documents and grants the non-party witnesses' motions to quash the subpoenas.  An order directing the parties in a manner consistent with this Memorandum Opinion is separately and contemporaneously issued this ________ day of July, 2002.
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United States District Court,
D. Wyoming.
State of WYOMING, Plaintiff,
v.
UNITED STATES DEPARTMENT OF AGRICULTURE, et al., Defendant,
and Wyoming Outdoor Council et al., Defendant-Intervenors,
No. 01-CV-0086-B.

May 9, 2002.

 State of Wyoming brought action against United States Department of Agriculture, challenging Department's "roadless initiatives" on National Forest land. On Department's motion for partial judgment on the pleadings, the District Court, Brimmer, J., held that State presented sufficient factual allegations that Department improperly established and utilized a "roadless committee."

 Motion denied.
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Purpose of Federal Advisory Committee Act (FACA) is to ensure that new advisory committees be established only when essential and that their number be minimized, that they be terminated when they have outlived their usefulness, that their creation, operation, and duration be subject to uniform standards and procedures, that Congress and public remain apprised of their existence, activities, and cost, and that their work be exclusively advisory in nature. Federal Advisory Committee Act, §  1 et seq., 5 U.S.C.A.App. 2.
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State presented sufficient factual allegations that Department of Agriculture improperly established and utilized "roadless committee" for designation of roadless areas on National Forest land, as required to allege violation of Federal Advisory Committee Act (FACA);  state alleged that Department brought individual environmental groups together for purpose of advising Department on roadless initiative, and that Department did not allow cooperating agency status to states which requested such participation.  Federal Advisory Committee Act, §  1 et seq., 5 U.S.C.A.App. 2.
 *1152 Thomas John Davidson, Magdalene M. Allely, Wyoming Attorney General, Cheyenne, WY, Harriet M. Hageman, Kara Brighton, Hageman & Brighton, Cheyenne, WY, for Plaintiff.

 Carol A. Statkus, Assistant United States Attorney, U.S. Attorney's Office, Cheyenne, WY, Andrea L. Berlowe, Department of Justice, Environment & Natural Resources Division, Washington, DC, for Defendant.

 James S. Angell, Earthjustice Legal Defense Fund, Denver, CO, for Intervenors.

ORDER DENYING DEFENDANTS' AND DEFENDANT-INTERVENORS' MOTIONS FOR PARTIAL
JUDGMENT ON THE PLEADINGS
 
 BRIMMER, District Judge.

 This lawsuit arises from the various "roadless initiatives" passed during the final year of President Clinton's second term of office.  The matter is currently before the Court on Defendants' (United States Department of Agriculture, et al.)  Motion for Partial Judgment on the Pleadings and Defendant-Intervenors' Motion for Partial Judgment on the Pleadings.  As both Defendants' and Defendant-Intervenors' Motions for Partial Judgment on the Pleadings are virtually identical in seeking to dismiss Count VI of Plaintiff's Complaint, which alleges a violation of the Federal Advisory Committee Act ("FACA"), the Court will consider the motions together.  Upon reading the briefs, hearing oral argument, being fully advised of the premises, and in accordance with the Court's oral findings and ruling from the bench at the April 16, 2002 motion hearing, the Court FINDS and ORDERS as follows:

Statement of Parties and Jurisdiction
 The Plaintiff, State of Wyoming, is a sovereign state of the United States.  There are approximately 9,238,000 acres of *1153 National Forest System land in the State of Wyoming.  National Forests comprise approximately 8,688,991 acres of that land, and the Thunder Basin National Grassland makes up about 549,009 acres.  Significant portions of the Medicine Bow, Bridger-Teton, Bighorn, and Shoshone National Forests are located within the boundaries of Wyoming.  Minor portions of the Black Hills, Wasatch-Cache, Ashley, Targhee, and Caribou National Forests are located in Wyoming.

 Defendant United States Department of Agriculture ("USDA") is a department of the Executive branch of the United States Government and is responsible for overseeing the activities of the United States Forest Service ("USFS"). Defendant USFS is an administrative agency of the USDA, and is charged with the administration of the National Forests, including all of those located within the State of Wyoming.  Defendant Ann M. Veneman is the Secretary of Agriculture and is sued in her official capacity for the actions of her predecessor, former Secretary of Agriculture Daniel R. Glickman, who signed the challenged roadless area rules and planning rules at issue in this case.  Defendant Dale N. Bosworth is Chief of the USFS and is sued in his official capacity for the actions of his predecessor, former Chief Michael Dombeck, who signed the challenged roadless rules and planning rules at issue in this case.

 Defendant-Intervenors, the Wyoming Outdoor Council, the Wilderness Society, Sierra Club, Biodiversity Associates, Pacific Rivers Council, Natural Resources Defense Council, National Audubon Society, and Defenders of Wildlife ("WOC Group"), are a collection of environmental organizations that have advocated for the protection of roadless areas before state and federal legislators as well as the Forest Service for a number of years.  The WOC Group Intervenors were also active participants in the Forest Service's rule-making process leading up to the Roadless Rule and other Regulations challenged by the State of Wyoming.

 The Court exercises jurisdiction pursuant to 28 U.S.C. §  1331.  Venue is proper with this Court pursuant to 28 U.S.C. § §  1391(b), (e).

Background
 During the final year of President Clinton's second term of office, the USFS through its Chief, Michael Dombeck, announced the National Forest System Land and Management Planning Rule ("Planning Rule"), the Roadless Area Conservation Rule ("Roadless Rule"), the final rule regarding administration of the Forest Development Transportation System ("Transportation Rule"), and the Forest Transportation System Policy ("Transportation Policy").

 Plaintiff, State of Wyoming, filed its Complaint for Declaratory Judgment and Injunctive Relief on May 18, 2001.  The Plaintiff lists the following claims for relief:  Count One-National Environmental Policy Act ("NEPA");  Count II-National Forest Management Act ("NFMA");  Count III-Wilderness Act and the Wyoming Wilderness Act;  Count IV-Multiple Use Sustained Yield Act ("MUSYA"); Count V-National Historic Preservation Act ("NHPA");  Count VI-Federal Advisory Committee Act ("FACA");  Count VII-Regulatory Flexibility Act;  and Count VIII-Administrative Procedures Act ("APA").  On January 18, 2002 this Court denied Defendants' Motion to Stay Proceedings pending resolution of a similar matter before the Ninth Circuit Court of Appeals.

 For purposes of the present motions, Count VI of Plaintiff's Complaint, alleging a violation of FACA, specifically alleges that Defendants established an advisory *1154 committee representing only the national environmental organizations (including the Heritage Forest Campaign, the Wilderness Society, the Natural Resource Defense Council, USPIRG, Earth Justice Legal Defense Fund, Audubon Society, and the Sierra Club) to assist Defendants in formulating the challenged actions.  Plaintiff further argues that Defendants held a number of meetings with these organizations and that Defendants were provided with a number of legal memoranda, survey research data, and recommendations by these organizations regarding the roadless actions at issue.  Finally, Plaintiff claims that other groups and interested parties were not included in these meetings or transactions.  Therefore, Plaintiff claims that the use of these groups constituted a de facto advisory committee in violation of FACA.

ANALYSIS
 12(c) Motion For Partial Judgment on the Pleadings

 Pursuant to F.R.Civ.P. 12(c), Defendants and Defendant-Intervenors seek to dismiss Count VI of Plaintiff's Complaint, which alleges a violation of FACA. Rule 12(c) states: 
Motion for Judgment on the Pleadings.  After the pleadings are closed but within such time as not to delay the trial, any party may move for judgment on the pleadings.  If, on a motion for judgment on the pleadings, matters outside the pleadings are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56. 
  F.R.Civ.P. 12(c) (emphasis added).

 In response to Defendants' and Defendant-Intervenors' motions Plaintiff filed additional outside pleadings with the Court as Exhibits C and D, which have been summarized by the Plaintiff in each of its separate responses.  However, in analyzing Defendants' and Defendant-Intervenors' Motions for Partial Judgment on the Pleadings, the Court HEREBY EXCLUDES from consideration all material presented outside the pleadings.  F.R.Civ.P. 12(c).  Therefore, the present motions are not converted to Rule 56 motions for summary judgment, and the Court will review the current motions for partial judgment on the pleadings, pursuant to standards of Rule 12(c).

 A Rule 12(c) motion for judgment on the pleadings is reviewed under the standard applicable to a Rule 12(b)(6) motion to dismiss.  Villescas v. Richardson, 124 F.Supp.2d 647, 650 (D.Colo.2000) (citing McHenry v. Utah Valley Hosp., 927 F.2d 1125, 1126 (10th Cir.1991)).  Thus, dismissal is appropriate only if it appears that a non-moving party can prove no set of facts under which he would be entitled to relief.  Villescas, 124 F.Supp.2d at 650 (citing Coosewoon v. Meridian Oil Co., 25 F.3d 920, 924 (10th Cir.1994)).

 A Rule 12(b)(6) motion to dismiss for failure to state a claim on which relief may be granted is appropriate where "it appears beyond doubt that the plaintiff can prove no set of facts in support of [its] claim which would entitle [it] to relief."  Jefferson County School Dist. No. R-1 v. Moody's Investor's Services, Inc., 175 F.3d 848, 855 (10th Cir.1999).  The court must accept plaintiff's allegations as true and construe them in the light most favorable to the plaintiff.  Grossman v. Novell, Inc., 120 F.3d 1112, 1118 (10th Cir.1997).  "The court's function on a Rule 12(b)(6) motion is not to weigh potential evidence that the parties might present at trial, but to assess whether the plaintiff's complaint alone is legally sufficient to state a claim for which relief may be granted."  *1155Sutton v. Utah  State School for the Deaf and Blind, 173 F.3d 1226, 1236 (10th Cir.1999)(quoting Miller v. Glanz, 948 F.2d 1562, 1565 (10th Cir.1991)).

 FACA

 [1] The Federal Advisory Committee Act ("FACA"), 5 U.S.C. APP. 2 §  1, was enacted by Congress in 1972 based upon "a desire to assess" the need for the "numerous committees, boards, commissions, councils, and similar groups which have been established to advise officers and agencies in the executive branch of the Federal Government."  Public Citizen v. United States Dep't of Justice, 491 U.S. 440, 445-46, 109 S.Ct. 2558, 105 L.Ed.2d 377 (1989) (citing 5 U.S.C. §  2(a)).  The purpose of FACA is "to ensure that new advisory committees be established only when essential and that their number be minimized;  that they be terminated when they have outlived their usefulness; that their creation, operation, and duration be subject to uniform standards and procedures;  that Congress and the public remain apprised of their existence, activities, and cost;  and that their work be exclusively advisory in nature."  Public Citizen, 491 U.S. at 446, 109 S.Ct. 2558;  (citing 5 U.S.C. §  2(b)).

 An "advisory committee" is defined by FACA as "any committee, board, commission, council, conference, panel, task force, or other similar group" or subcommittee, which is "established or utilized " by the President, or by one or more agencies "in the interest of obtaining advice or recommendations for the President or one or more agencies or officers of the Federal Government," except a committee composed of wholly full-time, or permanent officers or employees of the Federal Government.  5 U.S.C. §  3 (emphasis added).  FACA constrains the establishment of advisory committees in that such committees shall not be established unless specifically authorized by statute, by the President or by an agency head through an established procedure.  5 U.S.C. §  9(a).  FACA also imposes specific operational requirements on advisory committees such as:  keeping detailed minutes of its meetings, §  10(c); requiring that those meetings be chaired or attended by an officer or employee of the Federal Government who is authorized to adjourn any meeting when such an adjournment is in the public interest, §  10(e);  requiring the advisory committee to provide advance notice of meetings and that the meetings be open to the public, §  10(a);  requiring that advisory committee minutes, records and reports be made available to the public, provided they do not fall within one of the Freedom of Information Act exceptions, and the Government does not choose to withhold them, §  10(b);  and the advisory committees must be fairly balanced in terms of the points of view represented and the functions performed, § §  5(b)(2),(c).  Public Citizen, 491 U.S. at 446-47, 109 S.Ct. 2558.

 Discussion

 As stated earlier, Count VI of Plaintiff's Complaint alleges a violation of FACA. Plaintiff contends that Defendants established and utilized an advisory committee composed solely of national environmental organizations for the purpose of giving advice to Defendants on the various roadless initiatives in violation of FACA.

 Both Defendants and Defendant-Intervenors argue that the actions between the national environmental groups and the various agents of the Federal Government were merely an exchange of advice and ideas--a form of lobbying that was never intended to be regulated by FACA. Defendants and Defendant-Intervenors alike argue that the environmental groups in question did not constitute a FACA committee as they were not "established" or "utilized" within the meaning of FACA, 5 U.S.C. §  3, as interpreted by the sole United States *1156 Supreme Court decision on this issue, Public Citizen v. United States Dep't of Justice, 491 U.S. 440, 109 S.Ct. 2558, 105 L.Ed.2d 377 (1989). Namely, Defendants and Defendant-Intervenors argue that these environmental groups were not "established" by the Federal Government as these environmental groups were created or "established" well before the alleged committee was formed.  Further, they argue that the environmental groups were not "utilized" by the Federal Government as the groups were not tied to a federal agency and were not amenable to management and control by agency officials.

 Plaintiff contends that Supreme Court in Public Citizen, 491 U.S. 440, 109 S.Ct. 2558, did not write FACA out of existence by defining "established" or "utilized" as it did.  Plaintiff claims that its pleadings sufficiently alleged that the Clinton Administration "established" the roadless advisory committee by taking the individual environmental groups and combining them to form one "roadless committee."  Further, Plaintiff contends that it sufficiently alleged that the "roadless committee" was "utilized" by the Federal Government as it provided advice and recommendations regarding the roadless actions at issue, and was controlled by Defendants because the Defendants would not let states, who requested cooperating agency status, to participate.

 In Public Citizen v. United States Dep't of Justice, 491 U.S. 440, 109 S.Ct. 2558, 105 L.Ed.2d 377 (1989), the plaintiff was seeking disclosure of the names of potential judicial nominees from the ABA Advisory Committee, which upon the request of the President, would review and make recommendations on the President's nominees for federal judicial vacancies.  The ABA denied plaintiff's access to this information.  The plaintiff subsequently filed suit claiming that the ABA Advisory Committee constituted an advisory committee established in violation of FACA.

 The Court held that the ABA Advisory Committee was not a committee subject to FACA's limitations, and in doing so, the Court expanded on the terms of FACA: 
There is no doubt that the Executive makes use of the ABA Committee, and thus "utilizes" it in one common sense of the term.  As the District Court recognized, however, "reliance on the plain language of FACA alone is not entirely satisfactory".  "Utilize" is a woolly verb, its contours left undefined by the statute itself.  Read unqualifiedly, it would extend FACA's requirements to any group of two or more persons, or at least any formal organization, from which the President or an Executive agency seeks advice.  We are convinced that Congress did not intend that result.  A nodding acquaintance with FACA's purposes, as manifested by its legislative history and as recited in §  2 of the Act, reveals that it cannot have been Congress' intention, for example, to require the filing of a charter, the presence of a controlling federal official, and detailed minutes any time the President seeks the views of the National Association for the Advancement of Colored People (NAACP) before nominating Commissioners to the Equal Employment Opportunity Commission, or asks the leaders of an American Legion Post he is visiting for the organization's opinion on some aspect of military policy.  Nor can Congress have meant--as a straightforward reading of "utilize" would appear to require-- that all of FACA's restrictions apply if a President consults with his own political party before picking his Cabinet.... FACA was enacted to cure specific ills, above all the wasteful expenditure of public funds for worthless committee meetings and biased proposals;  although its reach is extensive, we *1157 cannot believe that it was intended to cover every formal and informal consultation between the President or an Executive agency and a group rendering advice. 
  Public Citizen, 491 U.S. at 452-453, 109 S.Ct. 2558.  "In addition, the Court indicated that an advisory panel is 'established' by an agency only if it is actually formed by the agency, and 'utilized' by an agency only if it is amenable to ... strict management by agency officials."  Byrd v. U.S. EPA, 174 F.3d 239, 245 (D.C.Cir.1999) (quoting Public Citizen, 491 U.S. at 452, 456-58, 109 S.Ct. 2558).

 Upon review of the above cases, Defendants and Defendant-Intervenors are correct in stating that term "established" under FACA indicates that the advisory group must be formed or created by the Government, with the term "utilized" meaning a group that is so closely tied to an agency as to be amenable to strict management by agency officials.  Public Citizen, 491 U.S. at 452-53, 456-58, 109 S.Ct. 2558.  They are also correct in noting that FACA itself is not intended to cover all groups that the President or Agency seeks advice from.  Id. However, these standards and definitions do not prevent Plaintiff's FACA claim from proceeding at this stage of the litigation.

 [2] Taking Plaintiff's allegations as true and construing them in a light most favorable to the Plaintiff, the Court finds that the Plaintiff has sufficiently alleged a FACA violation for purposes of surviving a Rule 12(c) motion.  Plaintiff alleged in its Complaint that Defendants "established" a "roadless committee" representing only the national environmental organizations by bringing the individual environmental groups together to form one united group for purposes of advising the Federal Government on the roadless initiative.  Plaintiff further alleged that Defendants "utilized" the committee as they received advice and recommendations from the committee and that Defendants controlled the "roadless committee" by not allowing cooperating agency status to states which requested such participation.

 In the present action, the Court has found that Plaintiff has sufficiently alleged a FACA violation to survive a Rule 12(c) motion. The Court also finds that without discovery on the FACA issue, the Court will be unable to rule as to whether a FACA violation has occurred.  The Supreme Court's interpretation of FACA in Public Citizen was not meant to forever prevent the inquiry into whether a group was or was not a committee falling within the guise of FACA. If Public Citizen were interpreted in such a manner, FACA would become meaningless in close cases such as this where discovery beyond the pleadings and eventually beyond the administrative record is needed to determine the extent and degree of involvement between the Federal Government and the national environmental groups and eventually determine the veracity of Plaintiff's sufficiently plead allegations.  To hold otherwise would unduly shift the burden on the Plaintiff to prove its entire FACA claim at the Rule 12(c) stage and would unfairly shield committees that have been established or operated in violation of FACA, when uncovering such a violation occurs only after discovery has taken place and a critical examination of that evidence has been completed.

 Accordingly, in the present action Plaintiff has presented sufficient factual allegations that Defendants "established" a "roadless committee", as well as "utilized" this committee within the meaning of FACA. Furthermore, as Public Citizen did not prevent all inquiries into whether a FACA violation has occurred, discovery on this issue must proceed to determine *1158 whether or not a FACA committee was created, and if so, whether a FACA violation occurred.  However, it must be noted that by determining that Count VI of Plaintiff's Complaint survives the Rule 12(c) Motions for Partial Judgment on the Pleadings, the Court is not speculating on the potential outcome of this issue once discovery is closed.  The current ruling of this Court is merely that Plaintiff has sufficiently alleged a FACA violation against Defendants to survive a Rule 12(c) motion and that discovery must go forward on this issue, thereby allowing the Court to determine whether a FACA advisory committee was in fact created and whether a FACA violation occurred.

CONCLUSION
 The Court notes that the roadless initiatives at issue in the present case may serve a noble and necessary purpose, a purpose with which the Court generally subscribes.  However, a noble and necessary purpose cannot prevent the inquiry into the manner in which these initiatives were created.

 For the aforementioned reasons, as well as the reasons stated from the bench at the April 16, 2002 hearing in this matter, and as enumerated on the record of that hearing, the Court FINDS that Count VI of Plaintiff's Complaint has sufficiently alleged a FACA violation so as to survive a Rule 12(c) Motion for Partial Judgment on the Pleadings.  The Court also FINDS that in order to properly determine Plaintiff's FACA claim, discovery on this issue must proceed.  Accordingly, the Court ORDERS that Defendants' and Defendant-Intervenors' Motions For Partial Judgment on the Pleadings are DENIED.
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